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Abbreviations and Forms
Abbreviations used in this guide
HSD     Head of Social Development
CYCC(s)   Child and Youth Care Centre(s)
CYCW(s)  Child and Youth Care Worker(s)
CHH(s)   Child-Headed Household(s)
DCP    Designated Child Protection
DG     Director-General
MEC(s)   Member(s) of the Executive Council
NPO(s)   Non-Profit Organisation(s)
NGO(s)   Non-Governmental Organisation(s)
NN&S    National Norms and Standards
DoSD    Department of Social Development
DoE    Department of Education
DSW    Designated Social Worker
QA     Quality Assurance
NCPR    National Child Protection Register
P&EI    Prevention and Early Intervention
PO     Presiding Officer

Relevant Forms Referred to in this Guide

Department of Justice Form
Form 14 – Application to vary, suspend, rescind or revive a contribution or attachment of wages order

Department of Social Development Forms
Form 22 – Reporting of abuse or deliberate neglect of child
Form 27 – Particulars of person found unsuitable to work with children
Form 28 – Notification of finding of unsuitability to work with children for inclusion in Part B of NCPR
Form 29 – Inquiry by employer to establish whether person’s name appears in Part B of NCPR
Form 36 – Authority for removal of child to temporary safe care
Form 38 – Report by designated social worker to be considered by children’s court
Form 39 – Approval to provide temporary safe care
Form 40 – Reporting of serious injury, abuse or death of child in alternative care
Form 42 – Application for the registration of a cluster foster care scheme
Form 43 – Certificate of registration of a cluster foster care scheme
Form 44 – Rejection of application for the registration of a cluster foster care scheme
Form 45 – Notice of intention to deregister cluster foster care scheme
Form 46 – Representation to provincial HSD by cluster foster care scheme regarding notice of deregistration
Form 47 – Notice of deregistration after consideration of representation
Form 48 – Application for the registration/conditional registration/renewal of registration of a CYCC
Form 49 – Certificate of registration/conditional registration/renewal of registration of a CYCC
Form 50 – Refusal of an application for the registration/renewal of registration of a CYCC
Form 51 – An appeal against a decision of a provincial HSD in terms of section 207 of the Act in respect of a  CYCC
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Introduction

The Children’s Act 38 of 2005 (as amended by the Children’s Amendment Act 41 of 2007) and the 

associated Regulations came into force on 1 April 2010. This guide provides an overview of the provisions 

of the Act that are most relevant for child and youth care workers. 

The main objective of the Children’s Act is to give effect to children’s constitutional rights to:

•	 family care, parental care or appropriate alternative care when removed from the family 

environment;

•	 social services;

•	 protection from maltreatment, neglect, abuse or degradation; and

•	  have their best interests considered to be of paramount importance in every matter concerning 

the child.

The Act aims to support families with children to promote well-being and prevent abuse or neglect, as 

well as to increase the options for the care of children found to be in need of care and protection. These 

and other objectives are achieved through the provision of a range of social services for children and 

families that include:

•	 crèches and early childhood development programmes; 

•	 prevention and early intervention programmes (including home-based care for families affected 

by chronic illnesses such as HIV/AIDS, parenting programmes, and child and family counselling);

•	 drop-in centres;

•	 protection services (identifying, reporting and supporting abused and vulnerable children); 

•	 foster care and cluster foster care; 

•	 adoption; and 

•	 child and youth care centres (children’s homes, schools of industry, places of safety and shelters 

for street children). 

This guide explains the sections of the Act that affect child and youth care workers; it should be read in 

conjunction with the relevant sections of the Act and it is not intended to replace it. All social service 

professionals with a responsibility of implementing the Act are strongly encouraged to attend a training 

course on the Act.

Writing the act

All Bills have to be checked by Parliament, and thereafter 

approved by the President, before they can become law. The 

Children’s Act is very long and covers a range of different 

services, so Parliament split it into two parts before it began its 

work of consulting with the public and making decisions about 

what should be in the law. Parliament worked on the first half, 

What is a Bill? A Bill is a 
proposed new law. Once 
the Bill goes through the 
parliamentary processes and 
it is signed by the President, 
it becomes a law and it is 
then called an Act.
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called the Children’s Bill, from 2003 to 2005 – this part covered services that are the responsibility of 

national government (e.g. children’s rights, adoptions, parenting rights, and courts). Parliament finished 

the first Bill in December 2005; when it was signed by the President it officially became the Children’s Act 

38 of 2005. The President made an announcement in the Government 

Gazette, saying that some sections of the Children’s Act would come 

into force on 1 July 2007. 

The second half of the Bill was called the Children’s Amendment 

Bill; it covers services that are provided by provincial governments 

(e.g. child and youth care centres, early childhood development 

programmes and protection services). Parliament finished with it in 

November 2007 and the President signed it the following year – it is 

now called the Children’s Amendment Act 41 of 2007. The two Acts 

have now been combined into one Act called the Children’s Act 38 of 2005 (as amended by Act 41 of 

2007). The President made another announcement in the Government Gazette, saying that the whole 

Act (as amended) and a comprehensive set of Regulations and forms would come into operation on 1 

April 2010.  (See www.ci.org.za for a copy of the Act and its Regulations.) 

Old laws that have been replaced by the Children’s Act 

The Children’s Act is a comprehensive law on matters affecting children. It has repealed various laws 

affecting children including the: 

•	 Child Care Act of 1983; 

•	 Children’s Act of 1960;

•	 Age of Majority Act of 1972;

•	 Children’s Status Act of 1987;

•	 Guardianship Act of 1993;

•	 Natural Fathers of Children born out of Wedlock Act of 1997; and

•	 Section 4 of the Prevention of Family Violence Act of 1993.  

What is a government gazette? 
It is an official government 
publication where all its laws, 
regulations or policies are 
published.

What is a government 
gazette? It is an 
official government 
publication where all 
its laws, regulations or 
policies are published.

What does ‘repeal’ mean? A law 
that is ‘repealed’ is one that is no 
longer operational or in force.
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Definitions In The Act That Are Relevant To Child 
And Youth Care Workers 

The Act includes definitions to assist in the interpretation, understanding and application of the Act. In 

this guide the definitions are organised in four categories: definitions relating to the child; definitions 

relating to adults; definitions relating to services; and also definitions relating to new concepts and 

terms. Definitions are generally set out in section 1 of the Act unless it is stated otherwise.

Definitions relating to the child

Child-headed households (section 137)
A child-headed household is a household where the parent, guardian or care-giver is either terminally 

ill, has died or has abandoned the children and there is no adult family member available to care for the 

children and a child has taken on these responsibilities. So the definition includes a family where the 

parent is very sick, with for example AIDS, and a child (often the oldest sibling) is looking after the adult 

and the other children in their own home.

Street child 
A street child is any child who “lives, begs or works on the streets”. This includes children who have left 

home and sleep on the streets, and children who work or beg on the streets during the day but go home 

at night – ‘day strollers’ as some people call them.

Child in need of care and protection (section 150)
This section makes a distinction between a child who is definitely in need of care and protection and a 

child who may be in need of care.  A statutory intervention is required if a child: 

•	 has been abandoned or orphaned and is without any visible means of support; 

•	 displays behaviour which cannot be controlled by the parent or care-giver;

•	 lives or works on the streets or begs for a living;

•	 is addicted to a dependence-producing substance and is without any support to obtain treatment 

for such dependency;

•	 has been or is at risk of serious physical or mental harm; or

•	 has been abused, neglected, or exploited.

If a child is found to be a victim of child labour or is living in a child-headed household, a designated 

social worker must investigate to find out if the child is in need of care and protection. 
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Definitions relating to adults

Care-giver
A care-giver is anyone who cares for a child, and includes:

•	 grannies, aunts and other relatives who care for the child with the consent of the parents or 

guardian of the child;

•	 a foster parent;

•	 someone who cares for the child whilst the child is in temporary safe care;

•	 the head of a shelter where the child receives services;

•	 the head of a child and youth care centre where the child was placed, or a child and youth care 

worker supporting children in the community without care in the family; and 

•	 a child (16 years and older) heading a child-headed household.

Social service professional
A social service professional includes a probation officer; development worker, child and youth care 

worker, youth worker, and a registered social auxiliary worker and social security worker.

Designated social worker
A designated social worker is any social 

worker that works for the Department of 

Social Development (DoSD), a municipality or 

a designated child protection organisation. 

There are many instances where the Act clearly 

stipulates that a certain task should be done by a 

designated social worker.  

Definitions relating to services

Child and youth care centres (section 191)
A child and youth care centre (CYCC) is a facility that provides residential care for more than six children 

who are not living with their biological families. This definition covers not just children’s homes but also 

places of safety, secure care centres, schools of industry, reformatories and shelters for street children. 

Every child and youth care centre must offer a therapeutic programme – this could be a programme for 

children with behavioural, psychological and emotional difficulties, or a programme for children who 

have been abused (a list of the types of programme is found in section 191(2)).

What is meant by ‘designated’? In the 
context of the Children’s Act, ‘designated’ 
generally means to be specially and 
officially ‘selected’. It can be either a 
person, an organisation or a service that 
is officially ‘designated’ (selected) in 
terms of the Act.
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Child-headed households (section 137)
The Children’s Act allows for the legal recognition of child-headed households by the provincial head of 

social development (HSD) in the following circumstances:

“(a) the parent, guardian or care-giver of the household is terminally ill, has died or has 

abandoned the children in the household;

(b) no adult family member is available to provide care for the children in the household;

(c) a child over the age of 16 years has assumed the role of care-giver in respect of the children 

in the household; and

(d) it is in the best interest of the children in the household.”

The law requires that an adult is appointed to assist in the financial care of and to give support to children 

in a child-headed household. This appointment can be made by the provincial DoSD, a children’s court, 

or a non-governmental organisation (NGO) approved by the DoSD.

Cluster foster care (section 183)
In some cases, groups of children are placed in the care of a non-profit organisation (NPO) rather than 

a foster parent. Each ‘cluster’ can house up to six children, but a scheme can provide care for multiple 

clusters. Care is awarded to the scheme, not the foster parents, who are contracted to the NPO. In 

theory, grants should be paid to the scheme, which then pays foster parents, but the South African Social 

Security Agency cannot pay grants to organisations. The care order does not change if the foster parents 

change.

Cluster foster care scheme
An NPO can apply to the provincial HSD to foster children in groups or clusters.  

Designated child protection organisation 
A child protection organisation that has been given written 

approval by the Director-General (DG) or provincial HSD 

to perform child protection services is a designated child 

protection (DCP) organisation. An organisation has to apply 

in writing to the DG or provincial HSD to be recognised as a 

DCP organisation. The organisation will only be recognised if 

it complies with the prescribed criteria to perform all or any 

specific child protection service in the relevant province.1 

Current child welfare organisations that were registered 

as designated welfare organisations under the Child Care Act (like Child Welfare) are regarded as DCP 

organisations for the purposes of the Children’s Act.

1 See Regulation 31.

The National Association of 
Child Care Workers is currently 
not a DCP organisation and 
will have to apply to the DG to 
register as a DCP organisation 
in order to provide designated 
child protection services.



CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 11

Designated child protection services
These include services aimed at supporting children’s court 

proceedings and the implementation of court orders, for 

example assessment services to determine if a child is in 

need of care and protection. Other DCP services are services 

relating to:

•	 prevention and early intervention;  

•	 the reunification of children in alternative care with 

their families; 

•	 the integration of children into alternative care 

arrangements;

•	 the placement of children in alternative care; and the adoption of children, including inter-

country adoptions; 

•	 the carrying out of investigations and the making of assessments in cases of suspected abuse, 

neglect or abandonment of children; 

•	 intervention and removal of children in appropriate cases; 

•	 the drawing up of individual development plans and permanency plans for children removed, or 

at risk of being removed, from their family; and

•	  any other social work service as may be prescribed.

All child protection services must be supplied by designated child protection organisations. When it 

comes to children in need of care and protection, the Act in most instances requires specific functions to 

be performed by a designated social worker.

Drop-in centre (section 214)
A drop-in centre is a facility which provides basic services to 

meet the emotional, physical and social development needs 

of vulnerable children. Basic services are food, home work 

support, laundry and personal hygiene – home work clubs and 

soup kitchens would count as drop-in centres.  In addition to 

providing one of the basic services, the centre can offer any 

of the prescribed programmes which are appropriate for the developmental needs of the children 

attending the centre.

These are programmes like: 

•	 social and life skills;

•	 school holiday and educational programmes; 

•	 primary health care in collaboration with local health clinics; 

•	 reporting and referral of children to social workers or social service professionals; and 

•	 prevention and early intervention programmes (these must be registered separately).

Only organisations that are 
registered as designated 
organisations can provide 
DCP services. So services 
provided through, for example, 
the Isibindi programmes 
(see below) will only be 
considered to be DCP services 
if the organisations using the 
Isibindi programmes are DCP 
organisations.

Whenever the word 
‘prescribed’ is used it 
refers to provisions or 
forms which are set out in 
the Regulations of the Act.
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The definition still includes what is known in the street children sector as a drop-in centre – drop-in 

centres for children working, living and begging on the streets offer more than just basic services; they 

usually run outreach programmes and family reunification programmes. The Isibindi safe park is an 

example of a drop-in centre which provides social and life skills as well as school holiday and educational 

programmes.

Prevention and early intervention programmes 
Prevention programmes are provided to 

strengthen and support families with children to 

address problems that could or will eventually 

occur in the family environment (and if those 

problems are not dealt with it could lead to 

statutory intervention like the removal of the 

child from the family). An example is an after-

care programme at a school or a parenting skills 

programme.

Early intervention programmes, such as the 

Isibindi programme, are provided to families 

with children who have been identified as being 

“vulnerable to or at risk of harm or removal into alternative care”. 

Secure care
Children with behavioural and emotional challenges and children who are in conflict with the law are 

placed in secure care facilities which are meant to be a safe and healthy environment for such children.

Temporary safe care
This entails caring for a child “in an approved child and youth care centre, shelter or private home or 

any place where the child can be safely accommodated” while waiting for a final placement order from 

a children’s court. Approval to provide temporary safe care is certified on Form 39 by the provincial 

HSD. A child cannot be cared for in prison or police cell as a form of temporary safe care. According to 

norms and standards for child and youth care centres, every centre must provide temporary safe care to 

children if appropriate and if the centre allows for it. This must be for the shortest period possible, i.e. a 

developmental assessment must be done as soon as the child is received by the centre to establish the 

options for a permanent placement.

The Isibindi programme is community-
based and responds to the needs of 
vulnerable and at-risk children, youth 
and families in a holistic manner. Trained 
child and youth care workers provide care 
and development opportunities to the 
children/youth and families. They work in 
the life-space of the children and youth. 
The programme is based on the family 
preservation approach as well as processes 
and methods of community development.
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Definitions relating to concepts and terms

The Act introduces new terms to signal the shift from concepts which were founded on principles of 

parental power. The new approach is child-centred and prefers concepts of parental responsibilities and 

rights and the recognition of the child as an independent being who also has rights. The child has the 

right to care from the parent and the parent has a corresponding obligation to provide that care. In light 

of this new approach the Act does away with terms like ‘custody’ and ‘access’ and replaces it with new 

terms. ‘Custody’ is replaced with the term ‘care’ and ‘access’ is replaced by the term ‘contact’. Any law 

that used the old terms must be read now to refer to the new terms as defined in the Children’s Act. 

Care 
Section 1 provides a list of what falls within the scope of the responsibility and right to care for a child, 

but the essence of care is respecting and promoting a child’s rights; protecting him or her from abuse; 

maintaining a sound relationship with the child; providing a home and an environment in which the child 

can develop and flourish.

Contact
In relation to a child, ‘contact’ means “maintaining a personal relationship with the child”, communicating 

regularly and visiting the child if they live with someone else.

Parental responsibilities and rights (section 18)
A person can have full or specific parental responsibilities and rights in respect of a child. Parental 

responsibilities and rights include the responsibility and the right to:

“(a)  care for the child;

(b)  maintain contact with the child;

(c)  act as guardian of the child; and

(d) contribute to the maintenance of the child.”

A person who acts as a child’s guardian must administer and safeguard the child’s “property and property 

interests; assist or represent the child in administrative, contractual and other legal matters; or give or 

refuse any consent required by law in respect of the child”, including:

“(i) consent to the child’s marriage;

(ii) consent to the child’s adoption;

(iii) consent to the child’s departure or removal from the Republic;

(iv) consent to the child’s application for a passport; and

(v) consent to the alienation or encumbrance of any immovable property of the child”.

The Child Care Act did not define terms like ‘abuse’ ‘neglect’ and ‘sexual abuse’. The Children’s Act 

provides the necessary guidance to understand these terms and creates uniformity in their understanding 

by detailing their meanings. 
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The Act defines ‘abuse’ ‘neglect’ and ‘sexual abuse’ as follows:

Abuse
In relation to a child, abuse means any form of harm or ill-treatment deliberately inflicted on a child, and 

includes:

“(a) assaulting a child or inflicting any other form of deliberate injury to a child;

(b) sexually abusing a child or allowing a child to be sexually abused;

(c) bullying by another child;

(d) a labour practice that exploits a child; or

(e) exposing or subjecting a child to behaviour that may harm the child psychologically or 

emotionally”.

Sexual abuse
In relation to a child, sexual abuse means: 

“(a) sexually molesting or assaulting a 

child or allowing a child to be sexually 

molested or assaulted;

(b) encouraging, inducing or forcing a 

child to be used for the sexual gratification 

of another person;

(c) using a child in or deliberately exposing 

a child to sexual activities or pornography; or

(d) procuring or allowing a child to be procured for commercial sexual exploitation or in any way 

participating or assisting in the commercial sexual exploitation of a child”.

Neglect
Neglect in relation to a child means “a failure in the exercise of parental responsibilities to provide for the 

basic physical, intellectual, emotional or social needs” of the child.

What is the general meaning of 
‘molesting’? It generally means to 
subject the child to unwanted or 
improper sexual activity, for example 
touching or fondling the child on his or 
her private parts.
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Terms and concepts not defined in section 1 but 
used continuously in the Act
Fit and proper persons and Persons unsuitable to work with 
children

What is a fit and proper person?
The Act does not give a definition of a ‘fit and proper person’. It does give some examples of people 

who you should consider not fit and proper such as a person who was found to be unsuitable to work 

with children i.e. his or her name appears on part B of the National Child Protection Register (NCPR). 

However, if a person’s name is not on the register it does not mean that such a person is automatically a 

fit and proper person. The name of a person on a register is not the only criteria for determining whether 

that person is a fit and proper person. Those responsible for determining if a person is a fit and proper 

person will have to develop additional criteria or factors to consider.

Persons unsuitable to work with children
A person who is found to be unsuitable to work with children is automatically deemed not fit and proper 

to operate or assist in the operation of, or to be employed at, a child and youth care centre.

How will you know if someone is found unsuitable to work with children?
The names of persons found to be unsuitable to work with children will appear in the NCPR. Even child 

perpetrators can be declared unsuitable to work with children. A perpetrator’s name must be included 

in the register even if an appeal or review process is pending, but if the appeal or review is successful, 

the person’s name must be removed. The particulars of that person are set out on Form 27 of the 

Regulations.

Who decides whether someone is unsuitable to work with children?
Only a court or a quasi-judicial tribunal or panel (like the Commission of Conciliation, Mediation and 

Arbitration – CCMA) can decide whether a person is unsuitable to work with children. A criminal 

conviction is not required to come to a finding that a person is unsuitable to work with children. In 

certain cases a perpetrator must be found to be unsuitable to work with children if he or she committed 

certain serious offences against a child. 

Notifications of a finding that a person is unsuitable to work with children and that his or her details 

should be included in the NCPR is done on Form 28 and sent to the Director-General (DG) of social 

development. 
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Who has access to the information in the Register?
Access to the register is very restricted. Besides government officials, people who have access to the 

information on the register are only those who are obliged to determine whether any of their staff or 

prospective staff are on the register, or someone who wants to find out if his or her name is on the 

register by submitting a personal enquiry. So the details in the register are not available to the general 

public.

Who should be screened against the register and how is this done?
All staff working at child care facilities must be screened against the child protection register. It includes 

everyone working at child and youth care centres (CYCCs) (including volunteers) and not only those who 

work directly with the children. All facilities, whether publicly or privately owned, will have to undergo 

the screening process. An inquiry as to whether a staff member’s name is on the register is done through 

an application to the DG of social 

development on Form 29. 

It is an offence to allow someone 

declared unsuitable to work with 

children access to children. A person 

found unsuitable to work with 

children could be dismissed if he or 

she does not disclose that information 

to an employer. A person found to be 

unfit to work with children and who 

operates or assists in the operation 

of a child and youth care centre or 

shelter, or assumes the temporary 

safe care of a child, or applies for the 

temporary safe care of a child can be 

sentenced to imprisonment of up to 

10 years, or be given a fine, or both.

At the moment the NCPR is not operational; 
therefore employers are unable to screen 
employees. However, to ensure children’s protection 
at centres, employers are advised to create effective 
criteria to determine if prospective employees are 
“fit and proper” persons to work or assist at the 
centres. 

However, the National Sexual Offences Register is 
partially in operation and contains the details of 
persons currently convicted of sexual abuse against 
a child. The Department of Justice and Constitutional 
Development is still adding the names of offenders 
with past convictions. Thus prospective and current 
employees at CYCCs can be screened again this 
register.

Photograph © NACCW
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General Principles And Children’s Rights 

General principles (Section 6)

The Act sets out general principles to 

guide its own implementation and also the 

implementation of all other laws that apply 

to children. These principles also guide every 

proceeding, action and decision made by 

organs of state in any matter concerning a 

child or children in general.

According to the general principles all 

proceedings, actions and decisions concerning 

a child must:

•	 respect, promote, protect and fulfil 

children’s constitutional rights, the best interests standard and the rights and principles set out 

in the Children’s Act;

•	 respect the child’s dignity and treat the child fair and equitably;

•	 protect the child from unfair discrimination on any ground including the ground of the health 

status or disability of the child or his or her family members;

•	 recognise a child’s disability and  responds to the special needs of the child.

The general principles further state that, in any matter concerning the child,:

•	 the child’s family should be given an opportunity to express their views if that would be in the 

child’s best interests; 

•	 a restorative and problem-solving approach should be followed and a confrontational approach 

should be avoided;

•	 delays in actions or decisions to be taken must be avoided as far as possible; and 

•	 where decisions or actions are taken which significantly affect the child, then the child, 

depending on his or her age, maturity and stage of development, and the person who has rights 

and responsibilities in respect of the child, must be informed of those actions or decisions to be 

taken, and be made part of the decision-making process.

What is an organ of state? It refers to any 
government department (like the DoSD), or 
a government administration or institution 
performing powers and functions in terms 
of the Constitution or national or provincial 
legislation. 

This excludes courts but includes for 
example a school or a child and youth care 
centre run by the state. 
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Application of the Act (Section 8)

The Act contributes to the existing constitutional rights 

of children by recognising additional children’s rights 

not explicitly covered in the Bill of Rights (like children’s 

right to participate). The Act applies to natural as well 

as juristic persons (like organisations). 

All organs of state and their employees and government 

representatives and officials must respect, protect and 

promote the rights of children set out in the Act. 

•	 The duty to respect: means not to interfere with the enjoyment of the right, e.g. child and 

youth care workers must respect children’s right to freedom and security of the person by, for 

example, not smacking them.

•	 The duty to protect: means the state has to take active steps to prevent third parties from 

interfering with and violating children’s right, e.g. the state has to run programmes to prevent 

people from abusing children.  Anyone who cares for a child is expected to protect children from 

abuse.

•	 The duty to promote and fulfil children’s rights: means that the state must take positive steps 

and put measures in place to facilitate the enjoyment of the rights, e.g. the state must provide 

child and youth care centres (CYCCs) to fulfil the right to alternative care.

The best interests principle (Sections 7 & 9)

Section 9 says that, in all matters concerning the care, protection and well-being of a child, “the standard 

that the child’s best interest is of paramount importance, must be applied”. This means that the child’s 

best interest is the most important factor when making decisions about any protection, prevention and 

early intervention services provided to the child and his or her family.  

How Do You Know What A Child’s Best Interests Are?
Section 7 contains a long list of the factors to consider when deciding on the “best interests of the child”. 

The following factors are most pertinent for child and youth care workers:  

•	 the child’s age, maturity and stage of development; 

•	 the child’s gender;

•	 the child’s physical and emotional security and his or her intellectual, emotional, social and 

cultural development;

•	 any disability or chronic illness that a child may have;

•	 personal relationships with the parents, family or care-givers;

•	 the attitude of the parents, or any specific parent, towards the child; 

•	 the capacity of the parents, or of any other care-giver, to provide for the needs of the child; 

•	 the likely effect on the child of any change in the child’s circumstances;

What does ‘juristic’ mean? It refers 
to an entity with legal personality 
like a company or an association 
that enjoys and is subjected to 
rights and responsibilities.



CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 19

•	 the practical difficulty and expense of a child having contact with the parents;

•	 the need for the child to maintain a connection with his or her family, extended family, culture 

or tradition;

•	 the need for a child to be brought up within a stable family environment and, where this is not 

possible, in an environment resembling as closely as possible a caring family environment; and

•	 the need to protect the child from any physical or psychological harm, or even witnessing 

harmful behaviour towards another person.

Please consult the Act for the full list.

Children’s participation (Section 10) 

There is no express constitutional right for children to participate in decisions affecting them. However 

such a right is stipulated in international instruments like the United Nations Convention on the Rights of 

the Child and the African Charter on the Rights and Welfare of the Child (both these instruments apply 

in South Africa). The Children’s Act followed these child rights instruments to contain an express right of 

participation for children. Section 10 states that: 

“Every child that is of such an age, maturity and stage of development as to be able to 

participate in any matter concerning that child has the right to participate in an appropriate 

way and views expressed by the child must be given due consideration.” [Emphasis added]

This principle allows for the child’s opinion to be 

heard and taken into account in all matters that 

would affect the child. Thus where decisions are 

to be made about possibly removing the child 

from the family environment, the child must be 

given an opportunity to participate in the process. 

This goes hand in hand with the general principle 

that the child must be informed of any action or 

decision taken in a matter concerning the child 

that would significantly affect the child. 

Every child at a child and youth care centre has a right to a permanency plan. In accordance with the 

right to participation, the Regulations to the Act note that a child must participate in the development of 

a permanency plan being drafted to create stability in the child’s life and that the child must be informed 

about the plan and any changes made to the plan. This means that the child must be present and take 

part in any developmental assessment about him or her. The child must be supported in this process and 

assisted to ensure that he or she understands the process and the implication of any decisions made.

The right to participation also extends to collective decision-making, policy-making and planning, 

including decisions about the operation of child and youth care centres. The management board must 

create a children’s forum to ensure the participation of resident children. 

The work that child and youth care 
workers do allows them to make sure 
that children’s opinions are heard and 
taken into account. Child and youth 
care workers can ensure children’s 
participation by being with them in their 
life-spaces and working with them in 
every day routines.
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Access to information on health status and treatment      
(section 13)

All children have a right to sufficient information about their health to enable them to make informed 

decisions about testing, treatment and contraception. Section 13(1) of the Act provides that every 

child has the right to:  

“(a) have access to information on health promotion and prevention and treatment of ill-

health and disease, sexuality and reproduction;

(b) have access to information regarding his or her health status;

(c) have access to information regarding the causes and treatment of his or her health 

status; …”

Child and youth care workers or the head of a CYCC will need to assist children to obtain general 

information about health and information about their own health. Receiving such information “in a 

format accessible to children, giving due consideration to the needs of disabled children” (section 13(2)) 

will also facilitate children’s effective participation in matters affecting their health and well-being.

Children with disability or chronic illness (Section 11)

The Act recognises the needs of children with disabilities or chronic illnesses. Section 11 says that, in any 

matter concerning a child who is disabled or chronically ill, consideration must be given to:

•	 providing the child with parental, family or special care as and when appropriate;

•	 providing the child with conditions that ensure dignity, promote self-reliance and facilitate   

active participation in the community;

•	 providing support services to the child and his or her care-giver; and

•	 creating opportunities for the child to participate in social, cultural, religious and educational 

activities. 

The aim of section 11 is to ensure that these children are treated with dignity, that their right to 

participation is respected and to provide necessary support services to ensure that they are not further 

discriminated against or neglected due to their chronic illness or disability. Children with disabilities 

or chronic illnesses have an express right not to be subjected to medical, social, cultural or religious 

practices that are harmful to their health, well-being or dignity. 

Section 11 is one of the general principles, which means that it should guide all proceedings, actions and 

decisions involving children with disabilities or suffering from chronic illnesses.

Age of majority (section 17) 

The Act states that the age of majority is now 18 years, and not 21 years as was the case previously. The 

age of majority is the age at which a person is considered responsible and liable for actions or omissions 

under the law. Persons under the age of 18 generally need their parents’ consent to bind themselves 

legally. A child placed in a child and youth care centre through a court order is entitled to leave the 

facility after turning 18. (See provisions of remaining in alternative care after turning 18 on page 42.)
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Compulsory Reporting obligations for child 
and youth care workers

Mandatory reporting of abused or neglected children     
(Section 110)

The Children’s Act has increased the range of professionals who are legally obliged to report abuse of 

children, but limits what must be reported:

•	 sexual abuse2; 

•	 physical abuse causing injury; and 

•	 deliberate neglect. 

Section 110 reads: 

“(1) Any correctional official, dentist, homeopath, immigration official, labour inspector, 

legal practitioner, medical practitioner, midwife, minister of religion, nurse, occupational 

therapist, physiotherapist, psychologist, religious leader, social service professional, social 

worker, speech therapist, teacher, traditional health practitioner, traditional leader or 

member of staff or volunteer worker at a partial care facility, drop-in centre or child and 

youth care centre who on reasonable grounds concludes that a child has been abused in a 

manner causing physical injury, sexually abused or deliberately neglected, must report that 

conclusion in the prescribed form [Form 22] to a designated child protection organisation[3], 

the provincial department of social development or a police official.” [Emphases and 

footnote added]  

If a child and youth care worker (CYCW) or volunteer comes across a child that shows signs of having 

been abused or neglected then the matter must be reported after taking certain factors into account. A 

conclusion that a child has been abused or neglected must be substantiated and, if the report was made 

in good faith, the person reporting will not be liable to civil action based on the report. 

Regulation 35 sets out guidelines and indicators to consider when coming to a conclusion whether or not 

a child has been abused or neglected to report the incident in terms of section 110. If a child and youth 

care worker suspects the abuse or neglect of a child, then the CYCW must look to the guidelines in the 

Regulations to assist in substantiating a conclusion that there has been abuse or neglect. 

2 Child and youth care workers must also be aware that the Sexual Offences Act of 2007 requires anyone who has knowledge 

       of a sexual offence committed against a child to report the incident to a police official.

3    Child Welfare South Africa is an example of a “designated child protection organisation”. 
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Here are the indicators set out in the Regulations:

•	 Indicators of physical abuse: “... including bruises in any part of the body; grasp marks on the 

arms, chest or face; variations in bruising colour; black eyes; belt marks; tears around or behind 

the ears; cigarette or other burn marks; cuts; welts; fractures; head injuries; convulsions that are 

not due to epilepsy or high temperature; drowsiness; irregular breathing; vomiting; pain; fever 

or restlessness”; 

•	 Emotional and behavioural indicators of physical, psychological or sexual abuse: “... including 

aggression; physical withdrawal when approached by adults; anxiety; irritability; persistent fear 

of familiar people or situations; sadness; suicidal actions or behaviour; self-mutilation; obsessive 

behaviour; neglect of personal hygiene; age of child demonstrating socially inappropriate sexual 

behaviour or knowledge; active or passive bullying; unwillingness or fearfulness to undress or 

wearing layers of clothing”;

•	 Developmental indicators of physical, psychological or sexual abuse: “... including failure to 

thrive; failure to meet physical and psychological developmental norms; withdrawal; stuttering; 

unwillingness to partake in group activities; clumsiness; lack of coordination or orientation or 

observable thriving of children away from their home environment”;

•	 Indicators of deliberate neglect: “... including underweight; reddish scanty hair; sores around 

the mouth; slight water retention on the palm or in the legs; extended or slightly hardened 

abdomen; thin and dry skin; dark pigmentation of skin, especially on extremities; abnormally 

thin muscles; developmental delay; lack of fatty tissue; disorientation; intellectual disability; 

irritability; lethargy, withdrawal, bedsores and contractures”;

•	 “... a disclosure of abuse or deliberate neglect by the child”; or 

•	 “... a statement relating to a pattern or history of abuse or deliberate neglect from a witness 

relating to the abuse of the child”. 

The conclusion must be based on an assessment of the “total context of the child’s situation”. This means 

that focus must not only be given to one factor or indicator but different things must be taken into 

account to formulate a conclusion of abuse or neglect. The child’s total situation needs to be assessed 

and understood.

The report should be made on Form 22 

and sent to one of the three agencies (a 

designated child protection organisation like 

Child Welfare South Africa, the Department 

of Social Development (DoSD), or the police). 

Failure to report is an offence with a penalty 

of a fine or imprisonment for 10 years, or 

both.

Social workers employed by child and youth 
care centres are generally not permitted 
to do statutory work.  However, if an 
organisation running a child and youth care 
centre is registered as a designated child 
protection (DCP) organisation providing DCP 
services, then the social workers employed 
by that centre can have statutory powers.
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Once a report has been made to one of these three agencies, a social worker should be appointed to 

investigate the case and make recommendations on the kind of support needed by the child or family. 

The Children’s Act requires government departments to work together to provide a holistic range of 

services. Due to the high level of demand for protection and prevention services it can take a long time 

before children receive the help they need from a social service professional. This is why it is a good 

idea for child and youth care centres to employ their own social workers or to network with the nearest 

office of the DoSD and local non-governmental organisations that provide child protection, prevention 

and early intervention services.  

Photograph © NACCW
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Rules regarding children found to be in need 
of care and protection
Child in need of care and protection (Section 150)

In certain circumstances a child is considered to be in need of care and protection, based on the fact 

that the child:

“(a) has been abandoned or orphaned and is without any visible means of support;

(b) displays behaviour which cannot be controlled by the parent or care-giver;

(c) lives or works on the streets or begs for a living;

(d) is addicted to a dependence-producing substance and is without any support to obtain 

treatment for such dependency;

(e) has been exploited or lives in circumstances that expose the child to exploitation;

(f) lives in or is exposed to circumstances which may seriously harm that child’s physical, mental 

or social well-being;

(g) may be at risk if returned to the custody of the parent, guardian or caregiver of the child as 

there is reason to believe that he or she will live in or be exposed to circumstances which may 

seriously harm the physical, mental or social well-being of the child;

(h) is in a state of physical or mental neglect; or

(i) is being maltreated, abused, deliberately neglected or degraded by a parent, a care-giver, 

a person who has parental responsibilities and rights or a family member of the child or by a 

person under whose control the child is”.

The Children’s Act has expanded the list of circumstances under which a child is considered to be in need 

of care and protection to include for example instances where the child lives or works on the streets or 

begs for a living or where the child is addicted to a dependence-producing substance but does not have 

any support to obtain treatment for his or her dependency. It is interesting to note that the Act indicates 

the fact that, if a child is abandoned or orphaned, it is not enough to conclude that a child is in need of 

care and protection. The child must also be without visible means of support to be considered in need 

of care and protection. There has been much debate about how to interpret section 150(1)(a): the key 

question is what does “without any visible means of support” mean – in many instances it boils down 

to the question “should granny get the grant?” One side of the argument is that, if a child is living with 

relatives who can claim the Child Support Grant, then precious social worker and court time should not 

be used to process a foster care placement; on the other hand most social workers are in favour of giving 

granny the grant because it helps to alleviate poverty in the family. 

Regulations4 to the Act set out all the factors that a presiding officer (the magistrate in a children’s court) 

should consider to come to a conclusion that a child has been abandoned or orphaned before making a 

decision whether such a child is in need of care and protection.

4 Regulation 56.
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The assumption is that a child found in any of the circumstances above will be in need of care and 

protection; however, social workers argued during the drafting of the Bill that this is not always the case 

and that in such cases holding a children’s court inquiry is not in the best interests of the child.  

A child who is a victim of child labour or a child in a child-headed household may be a child in need of 

care and protection and a designated social worker must investigate the matter to see if the child is 

indeed in need of care and protection. Here the Act recognises that, despite being for example a child in 

a child-headed household, the child might not need state intervention if the child has sufficient support 

structures. The Act allows for a social worker to write a report explaining to the court why she believes 

that the child is not a child in need of care and protection and what measures she has taken to support 

the child and the family. Measures that can be taken include, “... counselling, mediation, prevention and 

early intervention services, family reconstruction and rehabilitation, behaviour modification, problem 

solving and referral to another suitably qualified person or organization”.

Other children in need of care and protection (Section 154)

If a court has made an order for the temporary removal of a child to certain premises or a place of 

safety and there are other children at that premises or place of safety who might also be in need of 

care and protection, then the person in whose care the child is placed or the provincial head of social 

development (HSD) may refer that other child to a designated social worker to investigate the matter 

and compile a report on whether the child is in need of care and protection.

Removal of child to temporary safe care by court order              
(Section 151)

If a child is found in circumstances that indicate that he or she is in need of care and protection the 

person who finds the child can bring this to the attention of a children’s court. The presiding officer (PO) 

(the magistrate) must make an order that a designated social worker investigate. The PO can at the same 

time order that the child is removed and placed in temporary safe care if this is necessary for the safety 

and well-being of the child. A CYCW can play a critical role in these situations by providing support to the 

child throughout the process. 

Once the child is removed, the person who removed 

the child must inform the parent, guardian or care-

giver of the child about the child’s removal within 24 

hours, if they are traceable. The person who removed 

the child must within 24 hours refer the matter to 

a social worker for investigation to determine if the 

child is in need of care and protection and that person 

must furthermore report the matter to the relevant 

provincial Department of Social Development 

(DoSD).

The PO can authorise any person to 
remove the child. So if a CYCW came 
across a child that might be in need of 
care and protection and has brought this 
to the attention of a PO, then the PO 
could authorise that CYCW to remove 
that child. Once the CYCW has an order 
for removing a child he or she can, either 
alone or accompanied by a police official, 
enter any premises mentioned in the 
order and remove the child from the 
premises.
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The best interests of the child must be the determining factor in any decision whether a child in need of 

care and protection should be removed and placed in temporary safe care, and all relevant facts must for 

this purpose be taken into account, including the safety and well-being of the child as the first priority.5

Removing a child without a court order (Section 152)

Only a designated social worker or a police official can remove a child and put him or her into temporary 

safe care without a court order in instances where there are grounds to believe that:

•	 the child is in need of care and protection; and 

•	 needs immediate emergency protection; and 

•	 that any delay caused by waiting for a court order might  result in harm to the child; and

•	 that removing the child from his/her home environment is the best way to secure the child’s 

safety and well-being.  

The prescribed Form 36 must be completed by the police official or social worker and must be submitted 

to the person or place of temporary safe care as soon as is practical.

The Child Care Act allowed an “authorised official” to make an emergency removal of a child without a 

warrant. That authorised official could have been any person “authorized in writing by a commissioner 

of child welfare, social worker or policeman to perform that act”. However, the Children’s Act now only 

authorises the social worker and the police official to do an emergency removal.

If the social worker removed a child and placed him or her in temporary safe care, the social worker must 

inform the parent, guardian or care-giver of the child about the child’s removal within 24 hours if they 

are traceable. The clerk of the children’s court must also be informed about the removal on the next 

court day and the matter must be reported to the relevant Department of Social Development.

If a police official removed the child and placed him or her into temporary safe care, the official must 

inform the parent, guardian or care-giver of the child about the child’s removal within 24 hours if they 

are traceable. The matter must then be referred to a designated social worker and the provincial DoSD 

must be notified within 24 hours of the child’s removal and the place where the child has been placed. 

The clerk of the children’s court must also be informed about the child’s removal no later than the next 

court day. 

It constitutes unprofessional or improper conduct if a social worker misuses his or her power to remove 

a child to temporary safe care without a court order. If a police official misuses his powers to remove a 

child without a court order it constitutes grounds for disciplinary proceedings against that official.

Once the child has been placed into temporary safe care the child’s relatives, the relevant health or 

legal professionals, the relevant child and youth care worker or any other person authorised by the 

designated social worker must be given access to the child at all reasonable times while the child is at a 

place of safety if it is in the child’s best interests and in line with the terms of the court order.6

5 Section 151(8).

6 Regulation 53(2).
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Deciding whether a child is in need of care and protection   
(Section 155)

What happens before the child is brought before the children’s court?
A designated social worker investigates the matter and writes a report within 90 days on whether the 

child is in need of care and protection. The report must contain a detailed description of the prescribed 

information on Form 38 (see Regulation 55). Following the investigation the social worker must report 

the matter to the relevant provincial DoSD. If the social worker finds that the child is not in need of care 

and protection the reasons must be set out in a report which must be submitted to the children’s court 

for review.

What happens if the social worker finds the child is in need of care and protection?
Only a children’s court can decide ultimately whether a child is indeed in need of care and protection. 

If the social worker comes to a conclusion after the investigation that the child is in need of care and 

protection, the child must be brought before the children’s court to make the final decision. The parent, 

guardian or care-giver of the child must be notified to attend the children’s court proceedings.

The court must consider the social worker’s report before coming to a final decision. If the court confirms 

the social worker’s finding, it can make an appropriate order which is in the best interests of the child. If 

the court decides that the child is not in need of care and protection, the court must order the child who 

was removed to a temporary safe care to be returned into care of the person where he or she was before 

being removed; the court can also make an order for prevention or early intervention services if that 

is what the child needs. If the child was not in temporary safe care, the court is not obliged to make an 

order, but can order prevention and early intervention to support the child and his or her family. So, for 

example, if a child is brought before the court because they are abusing substances, the court may find 

that it is in the best interests of the child to remain at home with his or her parents but that the whole 

family needs to go for counselling.

Orders the children’s court can make involving child and youth 
care centres (Sections 156, 157 & 158)

There are various orders that a court can make after it finds that a child is in need of care and protection. 

One of the advances of the Act is that it introduces a range of options for the courts, which was not the 

case with the Child Care Act:

•	 The court can make orders that do not require the child to be separated from the family in less 

extreme cases, for example a partial care order to prevent further neglect of a child or an order 

that keeps the child at home but orders the abuser to leave the family home. 

•	 In the more extreme case the court can make orders which require the removal of the child from 

the family and the placement of the child in a child and youth care centre. For example, if a child 

is found to be in need of care and protection and the child has no parent or care-giver or if the 

parent or care-giver is unsuitable to care for the child, the child can be placed in temporary safe 

care (in a child and youth care centre, shelter or private home) pending the child’s placement in 
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foster care or adoption, or the child can be placed in a child and youth care centre that provides 

a residential care programme suited to the needs of the child.

•	 The child can also be placed at a child and youth care centre which provides a secure care 

programme suited to the needs of the child if the parent or care-giver of the child cannot control 

the child’s behaviour or the child displays criminal behaviour. 

•	 A children’s court can only order a child to be placed in a child and youth care centre if no other 

option is appropriate. 

Before making an order to remove the child from the care of his or her parents or guardian, the court 

must obtain and consider a social worker’s report on the conditions of the child’s life. This report must 

include an assessment of:

i. “…the developmental, therapeutic and other needs of the child;

ii. details of family preservation services that has been considered or attempted; and

iii. a documented permanency plan … aimed at achieving stability in the child’s life…”.

If the court decides to place the child in a child and youth care centre, it must determine the residential 

care programme that the child needs and order that the child be placed at a centre which offers that 

particular programme. The provincial HSD is then responsible for actually placing the child at a centre 

offering the programme determined by the court. For example, a child who has been sexually abused 

should be placed in a centre that provides counselling and support programmes.

Duration and extension of orders (Section 159)

The court order lapses after two years unless the order indicates that the placement will be for less than 

two years. The court must review the order every two years and decide to extend the order or release 

the child. This is different from provisions under the Child Care Act which provided that the provincial 

HSD reviewed and granted extensions to court orders where necessary. According to the Children’s Act, 

the orders cannot extend beyond a child’s 18th birthday. 

A child and youth care worker can play 

a role in the order extension process by 

for example reminding the social worker 

that the court order is about to expire 

and needs to be extended.

While this is the general rule, there are 
provisions made in the Act where a child can 
remain in alternative care after turning 18. See 
note on section 176 of the Act on page 42. 
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Child and youth care centres (CYCCs)

Definition of a cycc (Section 191)

How does the Children’s Act define a CYCC?

A child and youth care centre is a facility that provides residential care to more than six children outside 

of the child’s family environment according to a residential programme suitable for the children in the 

facility. 

Which facilities fall outside the scope of CYCCs?
There are some facilities that are not considered to be child and youth care facilities according to the 

Act, they include:

“(a) a partial care facility;

(b) a drop-in centre;

(c) a boarding school;

(d) a school hostel or other residential facility attached to a school;

(e) a prison; or

(f) any other establishment which is maintained mainly for the tuition or training of children 

other than an establishment which is maintained for children ordered by a court to receive 

tuition or training”.

Some transitional provisions ( Section 196 & 198)

Since 1 April 2010, existing government children’s homes, places of safety, secure care facilities, schools 

of industry or reform schools are classified as child and youth care centres established in terms of section 

195 and providing residential care programmes in terms of section 191(2). All these facilities must be 

registered as child and youth care centres within two years from 1 April 2010.

The Department of Education (DoE) remains responsible for providing education to children in government 

schools of industry and reform schools. However, while these schools are currently the responsibility of 

the DoE, the Act provides that these schools will become the responsibility of the Department of Social 

Development in two years’ time (i.e. 2012).

From 1 April 2010, existing privately operated children’s homes registered or deemed to have been 

registered in terms of the Child Care Act must now be regarded as being registered as a child and youth 

care centre providing residential care programmes set out in section 191(2)(a) of the Act. The children’s 

home will be regarded as being registered as a child and youth care centre for the next five years, unless 

the registration is withdrawn before the expiry period.

An existing shelter registered in terms of the Child Care Act must register as a child and youth care centre 

within five years from 1 of April 2010.
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Children placed in CYCCs

A child must be assessed before7 and after8 he or she is admitted to a child and youth care centre.

“‘[A]ssessment of a child’ means a process of investigating the developmental needs of a child, including 

his or her family environment or any other circumstances that may have a bearing on the child’s need for 

protection and therapeutic services ...”

The child and youth care worker can play a role here 

in supporting the child and gathering information from 

the child. 

Regulation 73 sets out the rights of all children in child and youth care centres.9  Over and above these 

rights, each child should have an individual development plan that describes what programmes and 

services he or she needs. 

Rights of children in child and youth care centres (Regulation 73)
“Every child who is cared for in a child and youth care centre has the right to:

(a) be informed promptly, in a language which he or she understands, of the reason for his or her 

admission or detention, as the case may be;

(b) have his or her parent, guardian, next of kin or significant other person informed, within 48 

hours of admission, of the place to which he or she has been admitted or in which he or she is 

being detained, as the case may be, and of the reason for his or her admission or detention, as 

the case may be;

(c) regular communicate with and be visited by his or her parent or parents, guardian, next of 

kin, social worker, probation officer, case manager, religious counsellor, health care professional, 

psychologist, legal representative, child and youth care worker, unless a court order or his or her 

care or development programme indicates otherwise or unless he or she chooses otherwise;

(d) adequate nutrition, clothing, nurturing and to be given the same quality of care as other 

children in the child and youth care centre;

(e) be consulted and to express his or her views, according to his or her abilities, about significant 

decisions affecting him or her;

(f) reasonable privacy, possession and protection of his or her personal belongings;

(g) be informed that prohibited items in his or her possession may be removed and withheld;

(h) be informed of the behaviour that is expected of him or her by service providers, the 

consequences of his or her failure to meet the expectations of service providers, and assistance 

that he or she can expect from the service providers regarding the attaining of such behavioural 

expectations;

7 When a children’s court still has to decide whether the child should be placed in alternative care, the social worker must  

       assess the child and produce a report.

8 Once admitted, a multidisciplinary team must assess the child within 48 hours of the child’s admission.

9 See also norms and standards for child and youth care centres prescribed in the Regulations which serve to further protect  

       children who use the services of child and youth care centres. 

In accordance with the principle of 
child participation, the child must be 
involved in the assessment process. 
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(i) care and intervention which respects, protects and promotes his or her cultural, religious, 

linguistic heritage and the right to learn about and maintain this heritage;

(j) positive discipline appropriate to the his or her level of development;

(k) education or training appropriate to his or her level of maturity, aptitude and ability;

(l) respect and protection from exploitation and neglect;

(m) opportunities of learning and developing his or her capacity to demonstrate respect and care 

for others;

(n) the necessary support and to an interpreter if language or disability is a barrier to consulting 

with them on decisions affecting his or her custody or care and development;

(o) privacy during discussions with people referred to in paragraph (c) unless a court order or 

his or her care or development programme indicates otherwise or unless he or she chooses 

otherwise; and

(p) have access to community activities and structures unless a court order or his or her care or 

development programme indicates otherwise.”

Programmes offered at CYCCs (Section 191)

What are the programmes that can be provided at child and youth care centres?
The Children’s Act places a strong emphasis on the provision of appropriate programmes that respond to 

the developmental and therapeutic needs of children in the centre, as opposed to the approach of the 

Child Care Act that emphasised a facility-based approach and meeting of the material needs of children.

A child and youth care centre must offer therapeutic programmes for the residential care of children 

outside the family environment. These could include programmes that are designed for (amongst 

others):

•	 The reception, care and development of children outside the family environment or on a shared 

basis with the parent or other person with parental responsibilities in respect of the child.

•	 The reception and temporary safe care of children under these circumstances: 

	− children awaiting decisions regarding their placement; 

	− children who are victims of trafficking or commercial sexual exploitation;

	− to protect children from abuse or neglect; or 

	− to observe and assess children, provide them counselling and other treatment or   

assisting them with  reintegration into their families and communities.

•	 The reception, development and secure care of children who are awaiting trial or sentence 

or because they have behavioural, psychological and emotional difficulties or because a court 

ordered their placement in a child and youth care centre because of criminal activity or because 

they were transferred from an alternative care placement.

•	 Early childhood development.

•	 The reception and care of street children.
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In addition to residential care programmes, a CYCC may also offer the following programmes either for 

children in their care or children living at home:

•	 providing appropriate care and development for children with disabilities or illnesses;

•	 additional therapeutic and developmental programmes;

•	 programmes for treating children with addictions or treating children with psychiatric conditions;

•	 transitional programmes to assist children leaving the facility after they reach the age of 18; or

•	 any other service that may be prescribed.

Child and youth care centres should specialise in the provision of particular programmes. For example, 

not all centres will offer the appropriate treatment and support for children with psychiatric conditions. 

However, if a centre does not offer a programme suited to a child’s developmental or therapeutic needs, 

they are required to refer the child to a suitable centre, or failing this, provide appropriate care as far as 

possible.

The provincial head of social development (HSD) must authorise a suitably qualified person to assess 

the contents of the programmes offered by the centre, whereafter the HSD approves those particular 

programmes. The assessment is done to determine whether the programmes comply with prescribed 

national norms and standards. The Regulations detail the core components of programmes aimed to 

meet the developmental, therapeutic and recreational needs of children in centres.10

National norms and standards for CYCCs (Section 194)

The Regulations set out detailed national norms and standards (NN&S) for child and youth care centres 

on the following:

•	 residential care, therapeutic and developmental programmes; 

•	 permanency and individual development plans of children; 

•	 temporary safe care and after-care support;

•	 protection from abuse and neglect;

•	 assessment of children, family reunification and reintegration;

•	 children’s access to and provision of health care, schooling, education and early childhood 

development;

•	 security measures for child and youth care centres; and

•	 measures for the separation of children in secure care programmes from children in other 

programmes. 

10 See Regulation 75 for more detail.
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Managing the behaviour of children in CYCCs11 

The Act promotes the approach of positive discipline as a way to manage the behaviour of children at 

child and youth care centres and expressly prohibits certain behaviour management actions such as: 

•	 physical punishment (including smacking); 

•	 verbal, emotional or physical harm;

•	 deprivation of basic rights and needs such as food and clothing; and 

•	 deprivation of access to family members or significant other persons. 

Strict provisions are set out regarding the isolation of children such as that a register must be kept 

detailing the reasons for the isolation, how long it lasted and a report must be compiled on the support 

and counselling provided and the response of the child during the period of isolation.

The state’s obligations regarding the provision and funding of 
CYCCs

Strategies to ensure sufficient provision of CYCCs (Section 192)
The Minister of Social Development has to produce a national strategy to ensure an appropriate spread 

of child and youth care centres throughout the country. Based on the national strategy, each Member 

of the Executive Council (MEC) for Social Development must produce a provincial strategy for the 

establishment of properly resourced, co-ordinated and managed CYCCs throughout the provinces and 

which provides the required range of residential care programmes. The provincial HSD must keep a 

record of all available CYCCs in the province, and of the programmes that each centre offers. The Act 

also requires the national Minister and the MECs to ensure that there are enough facilities for children 

with disabilities.

Provision and establishment of CYCCs (Sections 193,195 & 197)
Each MEC for Social Development must provide and fund CYCCs for that province from money obtained 

from the relevant provincial legislature. Accredited organisations operating CYCCs can qualify for funding 

from money obtained from the provincial legislature provided they comply with the prescribed NN&S 

and other requirements that may be prescribed. 

The provincial HSD can assist persons or organisations that operate CYCCs to comply with the norms 

and standards and the other requirements.12 In addition to the obligation to provide and fund CYCCs 

in a province, MECs for Social Development are also compelled to establish and operate centres using 

money appropriated from their provincial legislatures.

11 See Regulation 76.

12  See section 200(5) of the Act.
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The national DoSD or any provincial DoSD, municipality and accredited organisation may establish and 

operate CYCCs provided that the centres are properly registered, managed and maintained; comply with 

the prescribed NN&S and such other requirements and comply with the structural, safety, health and 

other requirements of the municipality where the facility is located.

Registration requirements and procedures

Application for CYCC registration or renewal of registration (Section 199)
An application to register a child and youth care centre or an application to renew the registration 

must be lodged with the provincial HSD by completing Form 48, which must be accompanied by all the 

prescribed documentation including: 

•	 a certified copy of the constitution or founding document of the centre; and 

•	 a certificate from the municipality where the centre is or is to be situated that states that 

the premises complies with all the structural, safety, health and other requirements of the 

municipality and other legislation. 

The provincial HSD can also request additional information relating to the application.

An application for renewal must be made at least 90 days before the registration expires, but the 

provincial HSD can allow a late application on good grounds. If the application was lodged at least 90 

days before the registration was due to expire, then the provincial HSD must review the application 

before the registration expires.

Consideration of application for registration of a CYCC (Section 200)
An application for registration or for renewal of registration must be considered and be either refused or 

granted with or without conditions by the provincial HSD within six months of receiving the application, 

or before the existing registration expires. 

In considering the application, all relevant factors must be taken into account, including whether:

•	 the centre complies with the required norms and standards and such other prescribed 

requirements and also the structural health, safety, health and other requirements of the 

municipality;

•	 the applicant is a fit and proper person to operate the centre; and

•	 the applicant has the skills, funds and resources available to operate the centre.

The provincial HSD must consider a report of a designated social worker before deciding on a registration 

application. The applicant must receive a certificate of registration or renewal of registration on the 

prescribed form (Form 49) if the application is granted and the certificate must indicate the period for 

which the registration is valid. In terms of the Regulations, the application is only valid for five years.13 

If the application is refused, the provincial HSD must inform the applicant of the refusal on Form 50 set 

out in the Regulations.

13  Regulation 80(3).
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The registration of a centre can also be amended by the provincial HSD following an application by 

the registration holder. The application for registration amendment must be made within 30 days of 

the registration holder becoming aware of a deviation from the conditions and requirements for the 

registration.14 For example, a change of physical location, change of management, or significant changes 

to the programmes offered and clients served.    

Conditional registration (Section 201)
The registration application can also be granted on certain conditions set by the provincial HSD, including 

conditions:

•	 specifying the type of residential care programme that may or must be provided in terms of the 

registration;

•	 stating the period for which the conditional registration will remain valid, but it may not be 

longer than one year; and

•	 providing for any other matter that may be prescribed.

Cancellation of registration (Section 203)
The registration of a CYCC may be cancelled by written notice to the registration holder. Registration can 

be cancelled if:

•	 the centre is not maintained in accordance with the prescribed NN&S; 

•	 there is a breach of the conditions on which the original registration was granted; 

•	 the registration holder or management of the centre fails to comply with the provisions of the 

Act; or 

•	 the registration holder becomes a person who is not a fit and proper person to operate the 

centre; or 

•	 a person who is not fit and proper is employed at or involved in activities at the centre. 

The Director-General or the provincial HSD can assist the registration holder to comply with the norms and 

standards and with the specific municipality’s health, structural and safety requirements. The provincial 

HSD can suspend the cancellation for a period to allow the registration holder to correct the cause of 

the cancellation and reinstate the registration if the holder corrects the cause of the cancellation within 

that period.  However this rule does not apply where cancellation is due to the fact that the registration 

holder is no longer considered a fit and proper person to operate the centre.

If the registration was cancelled and the cancellation was not suspended, then the cancellation takes 

effect from the date specified in the cancellation notice, but not earlier than 90 days from the date on 

which the notice was given. There are certain exceptions to the 90 days rule: if an agreement is reached 

between the provincial HSD and the registration holder that the cancellation will take effect sooner or 

if the safety or protection of the children in the centre makes it necessary for the cancellation to take 

effect earlier. 

14  Section 202 and Regulation 81.
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Inspection of child and youth care centres (Section 304)

A person authorised by the Director-General, a provincial HSD or a municipality can enter any child and 

youth care centre or shelter suspected of being used as an unregistered facility. That person can inspect 

the facility and its management, observe or interview any child or also cause a child to be examined or 

assessed by a medical officer, social worker, psychologist or psychiatrist. To determine if the facility is 

being operated illegally the person inspecting the facility may determine if the facility is complying with 

the prescribed norms and standards, any structural safety, health and other requirements prescribed 

by law and the provisions of the Children’s Act. The inspector must send a report to the body that 

authorised the inspection.

Notice of enforcement (Section 204)

If a person or organisation operates an unregistered child and youth care centre, the provincial HSD can 

in writing instruct them to stop operating the centre or to apply for registration of the centre within a 

given period. The organisation or person instructed to apply for registration within a given period can 

be given permission to continue operating the centre until the end of the given period. If the person 

or organisation decides to apply for registration, they can be allowed to operate the centre until a 

final decision is made regarding the registration application. The provincial HSD can also send a notice 

of enforcement to a person operating a registered centre if the centre is contravening the Act or the 

conditions of registration to comply with the provisions or conditions. If a person operating an illegal 

child and youth care centre has been instructed by a notice of enforcement to stop operating the centre 

and he or she fails to do so, they are committing an offence which may lead to imprisonment of up to 10 

years, or a fine, or both.

Operation and management of CYCCs (Sections 208 – 210)

What are the operational and management requirements and procedures for 
CYCCs?
Each centre must have a management board of no less than six people and a maximum of nine members. 

Board members are appointed by the MEC if the centre is operated by the provincial government. If 

the centre is privately operated, the registration holder appoints the board members. The procedures 

for the board appointments are set out in the Regulations.15 There must be equitable representation 

of all stakeholders on the board, including community members, but a person considered not to be a 

fit and proper person may not be a member of the board. Thus everyone elected on the board must 

have submitted a clearance certificate indicating that his or her name does not appear on the National 

Child Protection Register or the National Register for Sex Offenders. Furthermore, the board must 

create a children’s forum as part of the management board to ensure that resident children have the 

opportunity to participate in the operation of the centre, taking into account the age, maturity and stage 

of development of such children. 

15  See Regulation 84.
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The person or organisation operating the centre must appoint or designate a manager and other staff for 

the centre following interviews and after ensuring that the person to be appointed has the prescribed 

skills and training and that the person is a fit and proper person to assist in operating the centre. A 

person unsuitable to work with children cannot assist in operating or serving at a child and youth care 

centre. 

The manager and other staff at the centre must be recruited through an advert in at least one local 

newspaper. An interview panel must screen the curriculum vitas of the applicants and create a shortlist 

of candidates. The interview panel should include:

•	 two members of the management board; 

•	 one person with a qualification in child and youth care work; and 

•	 one representative from the community where the centre is situated.

The panel should consider whether the candidate is a registered professional from an appropriate 

discipline, has specialised knowledge of child and youth care work, has proven leadership ability, has 

management and administration skills and has knowledge and experience of the particular programme(s) 

that the child and youth care centre is registered to provide. 

The centre must be managed within a system that allows for the division of responsibilities between 

the management board and the manager, and interaction in the exercise of those responsibilities. 

However the manager is responsible for the day-to-day functioning of the centre. The centre must also 

be managed according to the organisational development plan established for the centre in terms of its 

quality assurance process and in a manner that allows for the implementation of the residential care and 

other programmes offered at the centre.

The Regulations require the management board of centres to approve written complaint procedures 

which are fair and allow all children to complain about certain incidents or staff.16 Further functions and 

responsibilities of the management board are detailed in the Regulations17.

Quality assurance process (Section 211)

The provincial HSD must ensure that each child and youth care centre undergoes a quality assurance 

(QA) process and may also assist a centre to conduct the QA process. The QA process must be undertaken 

within two years of registration of the centre and thereafter periodically every three years. However, this 

does not stop the provincial HSD from ordering a QA process at any time if there are reasons to believe 

that the centre has failed to comply with the Act or the Regulations. The quality assurance process must 

be done in the following manner:

16  Regulation 74.

17  Regulations 85 and 86.
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•	 an internal assessment of the centre must be done by a team connected to the centre;

•	 an independent assessment must be made by a team not connected to the centre;

•	 the teams must then establish an organisational development plan by agreement, containing 

the required particulars for the centre; and

•	 a mentor must be appointed by the team not connected to the centre to oversee the 

implementation of the plan by the management of the centre.

After completing the QA process, the management board of the centre must give the MEC for Social 

Development a copy of the organisational development plan for the centre. 

Closure of CYCCs (Sections 205 & 206)

What are the rules regarding the closure of child and youth care centres?
If the registration holder of a CYCC voluntarily closes the centre, he or she must give written notice of 

closure to the provincial HSD and surrender the registration certificate for cancellation. If the centre is 

closed voluntarily by the registration holder or following a decision by the provincial HSD to cancel the 

registration due to the holder’s non-compliance with registration requirements, then every child placed 

in that centre must be transferred in terms of section 171 to other child and youth care centres or into 

the care of their parents, guardians or former care-givers. 

Appeal against and review of certain decisions (Section 207)

What if you are not satisfied with a decision regarding the child and youth care 
centre?
Decisions taken by the provincial HSD in terms of the provisions in the chapter on child and youth care 

centres can be appealed to the MEC for Social Development by using Form 51. The appeal must be 

lodged within 90 days following the original decision and the MEC must decide on the appeal within 90 

days after it was received.

Photograph © NACCW
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Alternative care 

There is a dedicated chapter in the Children’s Act that 

deals with the placement of children in alternative 

care. This chapter must be read together with the 

chapter on child and youth care centres (CYCCs) to 

understand how the Act regulates CYCCs and the 

children placed at such facilities. This section of the 

guide explains the chapter on alternative care.

According to the Act, a child is in alternative care 

if the court has ordered that he or she is placed in 

foster care, in a CYCC or in temporary safe care. A 

child cannot be in temporary safe care or be kept 

at a child and youth care centre for more than six 

months without a court order. Existing places of 

safety registered in terms of the Child Care Act are 

regarded as being approved as temporary safe care 

in terms of the Children’s Act. New applications 

should be made to the provincial head of social 

development (HSD) who must give approval in 

writing. A person, facility, place or premises can be 

approved for temporary safe care.  

Leave of absence (Sections 168 & 169)

What is leave of absence? 
Leave of absence is when a child temporarily leaves the care of the person, scheme or centre that was 

appointed by the court to look after the child. The child may be returning to the care of the parents or a 

family member. Leave of absence cannot exceed six weeks at any given time.

Who authorises a leave of absence?
Who authorises the leave of absence depends on where the child is, and under what conditions. Leave 

of absence is granted by:

•	 the manager if the child is in a child and youth care centre;

•	 the foster parent or the head of a cluster foster care scheme if the child is in foster care; or

•	 the provincial HSD if the child was placed into temporary safe care. 

It must be noted that there are 
different ways a child can end up at a 
CYCC. The child can be placed there 
through a court order, or by a social 
worker or police official to ensure the 
child is in temporary safe care. The 
child can also be referred to a centre or 
go to a centre voluntarily (for example 
to get treatment for substance abuse). 

The provisions on alternative care only 
apply to the child who was placed at 
the centre through a court order or by 
a social worker or police official as a 
temporary safe care measure. These 
provisions do not apply to the child 
that voluntarily goes to the centre or 
was referred to the centre privately. 
For example, when a street child who 
is abusing substances voluntarily goes 
to a centre to get treatment, that child 
is not regarded as being in alternative 
care and the provisions of this section 
do not apply to that child.
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The child must return to the centre or to persons where the child was placed after the leave of absence 

period expired or after the leave of absence was cancelled. It is an offence to assist or persuade a child 

not to return or to prevent a child from returning. The penalty for not complying with this provision is 

imprisonment of up to 10 years, or a fine, or both.

A child in alternative care cannot leave the country without the approval of the provincial HSD. It is also 

an offence to remove a child in alternative care from the Republic without written approval of the child’s 

removal. The penalty for not complying with this provision can be imprisonment of up to 10 years, or a 

fine, or both.

Absconding from alternative care (Section 170)

If a child absconds from a child and youth care centre, or if the child’s leave of absence has been 

cancelled or it expired and he or she does not return, then a police official or designated social worker 

can apprehend the child. They can enter and search places without a search warrant if they believe the 

child to be on the premises. If a child who absconded is apprehended, the police official must ensure 

the safety of the child. The provincial Department of Social Development (DoSD) or a designated child 

protection (DCP) organisation must also be informed that the child has been apprehended.

The child must appear before the children’s court as soon as possible after the child has been apprehended 

or after he or she returns voluntarily. The child may be placed into temporary safe care by a social worker 

or a police official until he or she appears before the children’s court, if for example the child claims that 

he or she was abused at the centre or if the child needs a different programme. When the child appears 

before the court, the presiding officer must ask the child why he or she absconded or failed to return 

to the centre. The presiding officer has to decide what happens to the child in the short term (until the 

proceedings are completed) and can order that the child either remain in, or be placed in temporary 

safe care; or return to the centre or the person in whose care the child was before he or she absconded. 

The court can order at the end of the proceedings that the child be placed in another form of alternative 

care. If the presiding officer is of the opinion that there are good reasons why the child should not be 

returned to the centre or person from whom he or she escaped, the court can order that the child is not 

returned to the centre or person until the provincial HSD has considered the matter. After considering 

this order made by the court the provincial HSD can decide either to transfer the child to another child 

and youth care centre or person, remove or discharge the child from alternative care or order the child 

to be returned to the centre where the child was placed before absconding. 

A person who knows that a child has absconded from alternative care commits an offence if that person 

assists or induces the child not to return to the centre or person where the child was placed, or if they 

provide accommodation for that child or prevent the child from returning to the centre or person. If 

found guilty, the penalty for committing this offence is imprisonment of up to 10 years, or a fine, or both.
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Transfer and discharge of a child in alternative care       
(Sections 171 – 175)  

Only the provincial HSD can transfer a child in alternative care if the provincial HSD makes a decision to 

change a child’s residential care programme.18 The child can be transferred from one child and youth 

care centre or temporary safe care placement to another centre or placement. If the child is to be 

transferred to a centre in a different province, the HSD of that province must approve the transfer. When 

a child is transferred to a child and youth care centre or person in temporary safe care, the fees which 

the provincial DoSD must pay in respect of the child must be paid to that centre or person where the 

child is transferred.19

If the child is being transferred into the care of parents, guardians or former care-givers, the transfer 

order must specify what is required of the parents or care-givers. If those requirements are not met, 

the designated social worker responsible for supervising the placement can bring the child before the 

children’s court again. The court can then either vary the order of the provincial HSD or make a new 

order. Before the provincial HSD makes a transfer order, a designated social worker must consult with 

the child, parents or guardians, if they are available, as well as with the staff of the child and youth care 

centre or person in whose care the child was placed. However, the children’s court must approve an 

order of the provincial HSD that the child is transferred from the care of a person to a child and youth 

care centre, or from a centre to a secure care or more restrictive placement. 

Provisional transfer 
A child in alternative care can also be provisionally transferred to another form of care as long as that care 

is not more restrictive, is in the child’s best interest and is not for longer than six months. For example, 

a child who is in foster care could be provisionally transferred into the care of his or her parents as the 

start of a family reunification process. Regulation 60 sets out the procedure for assessing the child’s 

best interest before deciding on a provisional transfer. The transfer must be managed by a designated 

social worker to determine if it would be feasible to reintegrate the child with his or her family or into 

another family, or to transfer the child to another centre or placement. However, the transfer must be 

withdrawn if the child requests and the social worker agrees to it. The provincial HSD may also confirm 

the placement during or at the end of the trial period.

Discharge from alternative care
The provincial HSD can discharge a child that was provisionally transferred from one alternative care 

placement to another and can also at any time decide to discharge any child in alternative care if that 

would be in the child’s best interest. The procedure in Regulation 60 for assessing the best interest of 

the child and for reuniting the child with his family also applies before a child can be discharged from 

alternative care. The Regulations also spell out the manner in which children in alternative care must 

be transferred or be removed or permanently discharged from alternative care. These include specific 

provisions on who should accompany the child, who must make the travel arrangements and how the 

child is to be transported.20

18  See section 172.

19  See Regulation 59.

20  See Regulation 62
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Remaining in alternative care beyond the age of 18 years 
(Section 176)

A child is entitled to stay in alternative care until the end of the year in which he or she turns 18 years. 

After turning 18, the person who was placed in alternative care can be allowed to remain in alternative 

care until the age of 21 years if he or she makes an application to the provincial HSD. The HSD can allow 

the extension if the current alternative care-giver agrees and is able to care for the applicant and if the 

extension is necessary to enable the applicant to complete his or her studies or training. 

Appeal and review (Section 177)

Any decisions or actions in terms of the alternative 

care chapter can be appealed with the Member of 

the Executive Council (MEC) for Social Development. 

The appeal must be lodged on the prescribed form 

within 90 days and the MEC must decide the appeal 

within 90 days of receiving it. If the MEC’s decision is 

not satisfactory, the High Court can be approached to 

review that decision.

Serious injury, abuse or death of a child in alternative care 
(Section 178)

Section 110 of the Act sets out general compulsory reporting obligations for child and youth care workers 

or volunteers to report cases of child abuse or neglect. Section 178 describes the reporting obligations 

for when the child was in alternative care at the time that the serious injury or abuse took place. If a child 

is seriously injured or abused, the matter must be reported to the provincial HSD. The manager of the 

child and youth care centre or the person or organisation in whose care the child was placed must make 

the report. The report must be done on Form 40. 

An investigation must be conducted into the circumstances of the injury or abuse. If a child dies in 

alternative care, the death must be reported (by the manager of the CYCC or the person in whose care 

the child was placed) to the parents or guardians, if they can be traced. It must also be reported to a 

police official, the provincial HSD as well as the social worker dealing with the matter. If the police official 

is satisfied that the child died of natural causes there will be no further investigation; however if he or 

she is not satisfied that the child died of natural causes, the official must ensure that the police conduct 

a full investigation into the circumstances surrounding the child’s death.

Note: There is currently no 
prescribed form to use for a review 
or appeal in terms of section 177, 
but nothing stops an aggrieved 
person to request an appeal or 
review from the MEC through a 
formal letter.
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Contribution orders

Provisions Regarding Contribution Orders  (Sections 161 – 166)

A contribution order is an order made by a children’s court against a parent or guardian or any other 

person with parental rights and responsibilities to maintain a child who is placed in alternative care or 

temporarily removed from the family for treatment, rehabilitation or counselling. If the child was placed 

at a child and youth care centre the court can make an order that the parents, guardians or other person 

must pay money to contribute towards the maintenance or treatment for the child while at the centre. 

A short-term emergency contribution order can also be made to contribute towards costs as a result of 

the special needs of a child.

The presiding officer intending to make a contribution order against, for example, one of the child’s 

parents, must request the clerk of the court to issue a summons to the parent requesting him or her to 

appear before the court and indicate reasons why the court should not make the contribution order. If 

the court still decides to make the order following the appearance of the parent, then the order must 

instruct the parent to pay the money to the centre where the child is placed. 

The court can change, suspend or withdraw the order – or even revive the order after it has been 

withdrawn. 

Which court can make a contribution order?
The children’s court in the area where the respondent lives, conducts business or is employed; or the 

court situated in the area where the child normally lives. 

Can a contribution order apply outside the country?
The court in the area where the child is ordinarily resident can also make a provisional contribution 

order against a respondent who lives in another country, if South Africa has a reciprocal agreement with 

that country.  

What is the effect of a contribution order?
A contribution order and a provisional contribution order are similar to a maintenance order and a 

provisional maintenance order and it is an offence not to comply with such an order. The court can also 

order the employer of the respondent to deduct the amount of the contribution from the respondent’s 

wages, salary or remuneration and make the payments to the centre where the child was placed. Such 

an order can also be changed, suspended or withdrawn by the court. 

The respondent also has a right to apply for the variation, suspension or withdrawal of the order to attach 

their wages on Form 14 of Children’s Act Regulations from the Department of Justice and Constitutional 

Development. If the respondent is moving from his residential address or place of work, he or she must 

give a written notice of that change to the clerk of the children’s court that made the contribution order 

and indicate the new residential address or address of the new employer.
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The role of the child and youth care worker in 
foster care

Foster care (Sections 180 – 190)

A child is in foster care when the child has been 

placed in the care of a person other than a 

parent or guardian. Foster care is supposed to 

recreate the family environment, and normally 

only six children can be placed with one family. 

This placement is done through a court order 

or through a decision to transfer a child who 

is in alternative care in terms of section 171 

of the Act (see page 41  for information on 

transferring a child to alternative care). 

It’s not regarded a foster care placement when a child is placed in temporary safe care or in the care 

of a child and youth care centre. The court can place a child in the care of a non-family member, or a 

family member other than a parent or guardian, or in a registered cluster foster care scheme. Depending 

on the circumstances of the case, a children’s court will first decide if the child is in need of care and 

protection before making a decision to place a child in foster care. (See the section of the guide dealing 

with children in need of care and protection on pages 24 – 28).

The purpose of foster care is to:

“(a) protect and nurture children by providing a safe, healthy environment with positive support;

(b) promote the goals of permanency planning, first towards family reunification, or by connecting 

children to other safe and nurturing family relationships intended to last a lifetime; and

(c) respect the individual and family by 

demonstrating a respect for cultural, 

ethnic and community diversity”.

A prospective foster parent and anyone working 

for or involved in an NPO that manages a cluster 

foster care scheme must:

“(a) be a fit and proper person to be  

 entrusted with the foster care of the  

 child;

(b) be willing and able to undertake, 

exercise and maintain the responsibilities 

of such care;

“Fit and proper person”: As indicated 
earlier, the Act does not define a ‘fit 
and proper person’.  If a person’s name 
is on the National Child Protection 
Register (NCPR) or the National Sexual 
Offences Register that person is definitely 
unsuitable to work with children and is 
not considered a fit and proper person to 
foster children. However, this should not 
be the only check on a person’s suitability; 
the court making a foster care placement 
order must consider all relevant factors 
before deciding who is deemed a fit and 
proper person to be a prospective foster 
parent. 

A possible role for a child and youth care 
worker in the Isibindi programme could be 
to identify children who could be placed in 
foster care and to approach a designated 
social worker to arrange for the foster 
placement of the child. Other roles could 
include gathering information for the 
reports, supervision of placements, case 
conferencing as well as the tracing of family 
members.
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(c) have the capacity to provide an environment that is conducive to the child’s growth and 

development; and

(d) be properly assessed by a designated social worker for compliance with the above 

requirements”.

Determination of placement of child in foster care (Section 184)

The court must consider the report of a designated social worker before it places a child in foster care. 

That report must indicate “the cultural, religious and linguistic background of the child” and whether 

someone suitable and with a similar background to the child is available, willing and able to foster the 

child. A child can only be placed in foster care with someone with a different cultural, religious and 

linguistic background to the child if an existing bond exists between that person and the child, or if there 

is no suitable or willing person with a similar background to the child that is readily available to foster 

the child.

Duration of foster care placement (Section 186)

Usually a children’s court order relating to a child found to be in need of care and protection expires after 

two years, or even earlier. The order is reviewed after it expired and can be extended for another two 

years (see section 176, page 42). However, if a child has been in the care of a foster parent (who is not a 

family member) for more than two years, the court can order that no further social worker supervision 

or social worker report is required for that placement and that the placement extends until the child 

turns 18. This is done to create stability in the child’s life.

The court also has the option of placing a child in foster care with a family member for more than two 

years or extending the placement for more than two years at a time or making an order that the foster 

placement extends until the child turns 18 if: 

•	 the child has been abandoned by his or her biological parents or those parents are deceased; or

•	 reunification between the child and his or her biological parents is not possible; and 

•	 it is in the best interest of that child. 

If a court makes an order that no social work supervision or report is required and that the foster care 

placement extends for more than two years, the Act still requires a social service professional to visit the 

child in foster care at least once every two years to monitor and evaluate the placement. Child and youth 

care workers could play a role here by monitoring the placement and reporting to the social worker.
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Reunification of child with biological parent (Section 187)

If reunification between biological parents and the child who is being placed in foster care is possible 

and in the child’s best interest, the children’s court can make the foster care order subject to certain 

conditions that will allow a designated social worker (DSW) to facilitate reunification services for the child 

and the parents. However, if the child and parents have not been reunited before the order expires, then 

the social worker facilitating the reunification must submit a report to the court, indicating why the child 

was not reunited with the biological parents, and giving recommendations about any steps to be taken 

to stabilise the child’s life. Following this report the court can either order the social worker to continue 

to facilitate the reunification process or order that reunification services should be discontinued if there 

is no prospect of success. Child and youth care workers could also assist here in supporting the child in 

the reunification process as part of the family preservation services that they provide.

Responsibilities And Rights Of Foster Parents (Section 188)

The rights and responsibilities of foster parents are detailed in different places:

•	 in the court order (it can be the foster care order or an order assigning parental rights and 

responsibilities to a foster parent); 

•	 in a foster care plan between the child’s parent or guardian and the foster parent; or 

•	 in any applicable provision of the Children’s Act and its Regulations. For example, the Act 

indicates that a foster parent is also considered to be a care-giver of a child. Thus a foster parent 

has all the rights and responsibilities of a care-giver under the Act including, for example, the 

right to consent to the foster child’s medical treatment or HIV testing. The Regulations21 detail 

more rights and responsibilities for foster parents, including: 

rights to:
-	 be informed by a DSW or designated child protection (DCP) organisation of any 

occurrence that may substantially affect the foster placement;

-	 apply for the adoption of the foster child and to be informed of any application to adopt 

the foster child; and

-	 ongoing training and support from a social worker to enable the foster parent to deal 

effectively with a foster child and the child’s biological parents.

responsibilities to:
-	 cooperate with a DCP organisation or DSW in the reunification process with his biological 

parents or family members if that is part of the permanency plan for the child;

-	 cooperate with the DCP organisation or the DSW in any review process to extend the 

foster care order; and

-	 allow a DCP agency or DSW to access his home and to have access to the child in order 

to monitor the placement, provide reunification services, and review the foster care 

order, or for any other matter relevant to the foster placement.

21 See Regulations 65 and 66 for the full list of rights and responsibilities of foster parents.
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Making major decisions involving the foster child            
(section 188(2) read with section 31)

Before making any major decisions involving the 

child, the foster parent must consider the views and 

wishes of the child depending on the age, maturity 

and stage of development of the child, and any 

views and wishes expressed by the child’s guardian 

or parent. Note, however, that the foster parent is 

only required to give due consideration to such views 

and wishes and does not have to act in accordance 

with those wishes or views. The foster parent does 

not need the consent of the child, parent or guardian 

before making a major decision, but the foster 

parent must consider their views seriously. 

If the foster child was abandoned, is an orphan, 

or cannot be reunified with family because such 

reunification would not be in the child’s best interest, 

then the children’s court can give the foster parent 

additional parental rights and responsibilities (through 

a court order). The court can also monitor the foster 

care placement by for example requiring social worker 

reports to be submitted from time to time or ordering 

the child and/or foster parent to appear before it to 

inform the court about compliance with its order or to allow the court to vary or withdraw the order. 

Termination of foster care

A children’s court can terminate a foster care order at any time if it is in the best interest of the child. 

Before the court terminates the order it must consider all relevant factors, including the existing bond 

between the child and his or her biological parents (if the parents want to reclaim the child); the bond 

that has developed between the child and the foster parent and the family of the foster parent, and also 

the prospects of achieving permanency in the child’s life by:

“(i) returning the child to the biological parent;

(ii) allowing the child to remain permanently in foster care with the foster parent;

(iii) placing the child in any other alternative care; or

(iv) adoption of the child.” 

Major decisions include decisions that 
would affect contact between the 
child and the parents or decisions that 
are likely to significantly change, or to 
have an adverse effect on, the child’s 
living conditions, education, health, 
personal relation with a parent or 
family member or, generally, on the 
child’s well-being.

The Act says that any person may 
report any alleged non-compliance 
with a children’s court order, or 
any alleged worsening of the 
circumstances of a child following 
a court order, to the clerk of the 
children’s court (section 65).
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Cluster foster care scheme (sections 183, 185, & regulations)

What is a cluster foster care scheme and how is it established and managed?
This is a scheme that allows children to be taken into foster care and is managed by a non-profit 

organisation (NPO) registered for that purpose by the provincial head of social development. The 

provincial HSD must monitor the management of the cluster foster care scheme. Foster care usually 

does not permit more than six children to be placed with a single foster parent or two people sharing a 

household unless the children are siblings or related or if a court considers it to be in the best interests 

of the children. However, more than six children can be placed in foster care in terms of a registered 

cluster foster care scheme. 

An organisation that wants to manage and provide cluster foster care must be registered as an NPO and 

be approved by the provincial HSD. The requirements for registration as a cluster foster care scheme 

are set out in Regulation 68. An application to the provincial HSD to register a foster care scheme must 

be made on Form 42. When an organisation wants to register more than one scheme, a form must be 

completed for each scheme. If the application is granted, the applicant must receive a certificate of 

registration (Form 43). The registration can have conditions attached. If the application is unsuccessful 

the applicant must be informed of the rejection and the reasons for the rejection on Form 44. 

A cluster foster care scheme can be deregistered if the conditions of registration have not been complied 

with or if any of the registration requirements were not complied with. However, before deregistration 

can take place, the cluster foster care scheme must be given 90 days notice of the intention to deregister 

the scheme on Form 45. After receiving a notice of intention to deregister, the cluster foster care scheme 

can make representations to the HSD of the relevant province within the 90 days notice, on Form 46. If 

the scheme is still deregistered after considering the representations, then the scheme must be notified 

of deregistration and be given reasons for the decision on Form 47.

Functioning and management of cluster foster care schemes (Regulations 69 – 71)
An organisation managing or operating a cluster foster care scheme must:

•	 keep a financial record of social assistance and other funds received to provide social services 

for the support of the children they are fostering; and

•	 operate or be managed according to a written plan or agreement detailing prescribed 

information.22

The best interests of the children in cluster foster care must be promoted through the provision of 

prescribed types of services.23 These are services that:

22  Regulation 69(b) read with Regulation 70.

23  See Regulation 71.
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“(a) provide support, mentoring, supervision and advice to active members of an organisation 

to whom responsibility for foster care of a child or children in the cluster foster care scheme has 

been assigned;

(b) require the active members of an organisation to whom responsibility for foster care of 

children has been assigned to:

(i) ensure that the children in cluster foster care benefit from educational and health 

services, including early childhood development services;

(ii) fulfil the special needs of any child in cluster foster care, including chronic illness or 

a disability, by providing psychological, rehabilitation and therapeutic programmes for 

children with such needs;

(iii) ensure that the rights of children in cluster foster care are respected, protected, 

promoted and fulfilled; and

(iv) fulfil the social, cultural and religious needs of any child in cluster foster care.

(c) assist the active members of an organisation to whom responsibility for foster care of children 

has been assigned to obtain the basic necessities of life themselves, including by providing access 

to income-generation projects and skills development programmes as appropriate;

(d) ensure that a foster care plan as contemplated in section 188(1);

(e) of the Act is compiled in respect of each child in cluster foster care, as soon as possible, but 

not later than 21 days after the child’s placement in the cluster foster care scheme;

(e) develop appropriate parenting skills and the capacity of active members of an organisation 

to safeguard the well-being of the children, including the promotion of positive, non-violent 

forms of discipline;

(f) prevent the neglect, exploitation, abuse, inadequate supervision of children or other failures 

to meet children’s needs on the part of active members of an organisation;

(g) assist a young person with the transition when leaving cluster foster care after reaching the 

age of 18; and

(h) involve active members of an organisation, as well as the children in cluster foster care, in 

identifying and seeking solutions to their problems.”

An annual report must be provided to the provincial HSD containing a range of different reports and 

information such as (amongst other things) a financial report; the number of children and duration of 

each placement over the year; number of children per active member of the organisation; the number 

of active members; details of child protection services rendered and which children in the scheme 

received these services; details concerning the provision of services for children with special needs who 

are part of the scheme; and the extent to which the rights of children in the scheme have been met. The 

organisation managing or operating a cluster foster care scheme must ensure that all members of the 

scheme who are providing foster care to children have clearance certificates indicating that their names 

do not appear on the NCPR or the National Sexual Offences Register.



CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 201150 CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011 CHILDREN’S INSTITUTE (UCT) & NACCW, JANUARY 2011

The organisation operating or managing the scheme must employ at least one registered social worker 

(not specifically a designated social worker) for every 50 children served by the scheme or must have 

entered into a formal agreement with a designated child protection organisation to provide required 

social work services. The transfer of children between foster parents who are members of the organisation 

managing the scheme must be carried out in accordance with the provisions on the transfer of children 

in alternative care (see section 171 dealt with on page 41). 

Photograph © NACCW
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General provisions in the Act on: child-headed 
households, prevention and early intervention 
programmes, and protective measures relating 
to the health of children that are of relevance 
to child and youth care facilities and workers 

Child-headed households (CHH)  (Section 137 & Regulations)

The Act provides for the recognition of child-headed households and prescribes how such households 

must operate. A household can be recognised as a child-headed household by the provincial HSD if:

“(a) the parent, guardian or care-giver of the household is terminally ill, has died or has   

abandoned the children in the household;

(b) no adult family member is available to provide care for the children in the household;

(c) a child over the age of 16 years has assumed the role of care-giver in respect of the children 

in the household; and

(d) it is in the best interest of the children in the household”.

The child will have to undergo a developmental assessment to determine if he or she will be able to 

take on the responsibility of the head of the household.24 Once recognised as a CHH, the household 

must be supervised by an adult who was appointed by the children’s court or an organ of state, or by 

a non-governmental organisation (NGO) as determined by the provincial head of social development 

(HSD). The adult must be suitable to work with children, i.e. must be screened against the National Child 

Protection Register. A child and youth care worker could also be appointed as a supervising adult for 

children in a child-headed household.

The role of the supervising adult is to support the child heading the household to care for the other 

children. The adult must perform the following duties set out in Regulation 50: 

“(a) facilitate psychological, social and emotional support to all members of that household 

when required;

(b) ensure that all members of that household who are by law required to attend school or who 

are required to attend an appropriate education programme, do so;

(c) assist with the supervision of homework of members of that household; 

(d) educate the members of that household with regard to basic health and hygiene and, if 

possible, sexually transmitted infections depending on the age and maturity of the child;

(e) assist with the health care requirements of any member of that household, including the 

supervision of the taking of medicine and assistance to members with disabilities and ensuring 

that the children access health care facilities and that their health needs are met;

(f) assist the members of that household with legal documentation when required;

24  DoSD Practice Note 1, page 17.
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(g) compile a roster indicating the responsibility of various members of that household in relation 

to domestic chores in consultation with the members of the household to prepare children for 

independent living;

(h) in consultation with a social worker or a social service professional, attempt to reconnect the 

members of the household with their parents or relatives and supervise contact between the 

children and relatives or parents where it is deemed appropriate by the social worker or social 

service professional;

(i) engage the members of that household in issues that affect the household;

(j) ensure proper provision of resources due to that household, if any, in terms of section 

137(5)(a) of the Act for that household’s basic needs;

(k) ensure, subject to paragraph(j), proper utilisation of available resources and adherence to a 

financial budget;

(l) keep record of all expenditure of that household;

(m) utilise available and applicable child protection services to ensure the safety and well-being 

of the members of that household if and when required;

(n) assist the member heading that household with his or her responsibilities;

(o) be available to a child when the child requires 

services after hours;

(p) report incidents of abuse to the relevant 

authority in a form identical to Form 22; and

(q) report any death within that household to a 

police official and to the provincial head of social 

development”. [Emphasis added]

The Act recognises the child heading the household as the care-giver of the younger children; he or she 

has all the rights and responsibilities of a care-giver including for example the right and responsibility to 

consent to the medical treatment or HIV testing of the younger children. The supervising adult cannot 

take decisions concerning the household or the children in the household without consulting the child 

that heads the household as well as the other children depending on their age, maturity and stage of 

development. All the day-to-day decisions relating to the household or the children in the household 

can be taken by the child heading the household. The Act only requires consultation with the children 

in the household, but if there is a sick adult in the household steps should be taken to include them in 

any dialogue.

An Isibindi mentor could be 
appointed to act as a supervising 
adult for a child headed 
household
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Social grants or other benefits which the household is entitled to can be collected by the child heading 

the household, or by the supervising adult. If the adult collects money for the household he or she 

must report to the body that appointed him or her. The supervising adult must also draw up a monthly 

expenditure plan in consultation with the members of the household. The expenditure plan must be 

signed by the child heading the household and must be submitted with proof of expenditure (such as 

receipts, invoices, etc) to the body that appointed the supervising adult. If the plan was not signed by the 

child heading the household or there is reason to believe that the finances are mismanaged, the organ 

of state or NGO that appointed the supervising adult can investigate the matter and take appropriate 

steps including laying charges against the supervising adult and replacing him or her.25 

The Act says that the supervising adult must consult the children in the household but it does not say 

that the adult must act in accordance with the views of the children. However, if the children are not 

satisfied with the way that the supervising adult is performing his or her duties, they can report him or 

her to the organ of state or the NGO that made the appointment. 

The Regulations set out national norms and standards (NN&S) for child protection, which include detailed 

NN&S for child-headed households.26 These focus on:

•	 general NN&S regarding the promotion of siblings remaining together; promoting independent 

functioning of such households and also support to be given to such households;

•	 safe and nurturing environments for children living in child-headed households;

•	 benefits and assistance for children in CHH regarding official birth registration, social assistance, 

social and community services, access to education and development of skills;

•	 protecting property or possessions belonging to children in CCH;

•	 preventing children in CHH from being exposed to harm and protecting them from community 

risk factors;

•	 support and assistance to children with disabilities living in CHH;

•	 the rights of children in CHH to be consulted and to participate in decisions affecting the 

household;

•	 monitoring and supervision of CHH; and

•	 obligation on the child heading the household to give effect to the norms and standards “to 

the maximum extent reasonably possible” bearing in mind his or her age, maturity and stage 

of development to ensure the other children in the household enjoy their rights to survival and 

development and to protection from harm. 

25  Regulation 51.

26 See section 11 of the National Norms and Standards for Child Protection.
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Prevention and early intervention programmes                
(Sections 143 – 144, 147 – 148, & regulations)

Child and youth care centres may provide prevention and early intervention (P&EI) services to children 

and families. Such services could also be provided in accordance with a court order requiring a centre 

to provide early intervention services or a prescribed family preservation programme to a child and the 

family, parent or care-giver of the child in cases where the child’s safety and well-being is not at risk. 

P&EI programmes are aimed at (amongst other things): 

•	 preserving family structures, and strengthening the capacity;s and skills of parents and care-

givers to deal with problems that could lead to state intervention unless it is dealt with;

•	 developing parenting skills and capacity of parents and care-givers to protect the well-being and 

best interests of their children including the promotion of non-violent forms of discipline;

•	 promoting interpersonal relationships within families and diverting children from the criminal 

justice system and avoiding the removal of children from their family environment;

•	 preventing child neglect, exploitation, or abuse; or

•	 providing psychological, rehabilitation and therapeutic programmes for children.

These programmes may include (amongst other things): 

•	 supporting and assisting families with a chronically ill or terminally ill family member;

•	 assisting and empower families to obtain the basic necessities of life; or

•	 early childhood development and promoting the well-being of children and the realisation of 

their full potential. 

P&EI programmes must involve and promote the participations of families, parents, care-givers and 

children in identifying and seeking solutions to their problems.

The national norms and standard for the provision of prevention and early intervention programmes are 

set out in the Regulations and relate to: 

“(a) outreach services;

(b) education, information and promotion;

(c) therapeutic programmes;

(d) family preservation;

(e) skills development programmes;

(f) diversion programmes;

(g) temporary safe care; and

(h) assessment of programmes”.
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Protective measures relating to the health of children   
(Sections 129 – 134)

The national norms and standards for 

child and youth care centres indicate 

that all children, including children with 

disabilities or chronic illnesses, in child 

and youth care centres must have access 

to health care services. The Children’s Act 

makes provision for care-givers to consent 

to certain health care services on behalf 

of children they care for. A care-giver is 

defined in the Act and includes the head 

of a child and youth care centre or shelter 

as well as a child and youth care worker 

supporting children without appropriate 

family care in the community. The Act says 

care-givers can consent to the medical treatment, HIV testing and disclosure of the HIV status of children 

they support and who have no appropriate family care. However, care-givers cannot consent to the 

surgical operation of those children. For a full discussion of the provisions relating to consent to these 

health care services, child and youth care workers are urged to consult the Guide to the Children’s Act 

for Health Professionals27 for more details.

27  Mahery P, Proudlock P & Jamieson L (2010) A guide to the Children’s Act for health professionals. Edition 4. Children’s 

          Institute, University of Cape Town. [Available at: www.ci.org.za]

The Act appears to distinguish between child 
and youth care workers who work in a CYCCs 
and child and youth care workers who work 
in communities. If a child in a CYCC needs 
medical treatment then the head of the centre 
must consent and not a child and youth care 
worker working at the centre. However, a CYCW 
working with children in an Isibindi programme 
in the communities for example can consent to 
the medical treatment of the children who have 
no family care and to whom they are giving 
support.
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For more information on issues discussed in this guide, or to comment, contact:

Children’s Institute, University of Cape Town 
Prinslean Mahery  : Prinslean.Mahery@uct.ac.za
Lucy Jamieson  : Lucy.Jamieson@uct.ac.za   Tel: 021 689 5404 

National Association of Child and Youth Care Workers 
Kathy Scott  : Kathy@naccw.org.za    Tel: 021 762 6076
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