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GENERAL EXPLANATORY NOTE:

*rxx%k Areas marked with five asterisks indicate omitted provisions which will be
inserted by way of an Amendment Bill. That Bill will be dealt with in terms of
the procedure prescribed by section 76 of the Constitution — as explained in
paragraph 1 of the Memorandum on the Objects of the Bill.

ACT

To give effect to certain rights of children as contained in the Constitution; to set
out principles relating to the care and protection of children; to define parental
responsibilities and rights; to make further provision regarding children’s courts;
to provide for the issuing of contribution orders; to make new provision for the
adoption of children; to provide for inter-country adoption; to give effect to the
Hague Convention on Inter-country Adoption; to prohibit child abduction and to
give effect to the Hague Convention on International Child Abduction; to provide
for surrogate motherhood; to create certain new offencesrelating to children; and
to provide for matters connected therewith.

PREAMBLE

WHEREAS the Constitution establishes a society based on democratic values, social
justice and fundamental human rights and seeks to improve the quality of life of all
citizens and to free the potential of each person;

AND WHEREAS every child has the rights set out in section 28 of the Constitution;
AND WHEREAS the State must respect, protect, promote and fulfill those rights;

AND WHEREAS protection of children’srightsleadsto a corresponding improvement
in the lives of other sections of the community because it is neither desirable nor
possible to protect children’s rights in isolation from their families and communities;

AND WHEREAS the United Nations has in the Universal Declaration of Human
Rights proclaimed that children are entitled to special care and assistance;

AND WHEREAS the need to extend particular care to the child has been stated in the
GenevaDeclaration on the Rights of the Child, in the United Nations Declaration on the
Rights of the Child, in the Convention on the Rights of the Child and in the African
Charter on the Rights and Welfare of the Child and recognised in the Universal
Declaration of Human Rights and in the statutes and relevant instruments of specialised
agencies and international organisations concerned with the welfare of children;

AND WHEREAS it is necessary to effect changes to existing laws relating to children
in order to afford them the necessary protection and assistance so that they can fully
assume their responsibilities within the community as well as that the child, for the full
and harmonious development of his or her personality, should grow up in a family
environment and in an atmosphere of happiness, love and understanding,



E IT THEREFORE ENACTED by the Parliament of the Republic of South Africa,
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as follows—
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CHAPTER 1

INTERPRETATION, OBJECTS,APPLICATIONAND IMPLEMENTATION OF

ACT
I nterpretation
1. (1) InthisAct, unless the context indicates otherwise—

“abandoned”, in relation to a child, means a child who—
(a) hasobviously been deserted by the parent, guardian or care-giver; or

(b) has, for no apparent reason, had no contact with the parent, guardian, or

care-giver for a period of at least three months;

“abuse”, in relation to a child, means any form of harm or ill-treatment

deliberately inflicted on a child, and includes—

(a) assaulting a child or inflicting any other form of deliberate injury to a child;
(b) sexually abusing a child or allowing a child to be sexually abused;

(c) bullying by another child;

(d) alabour practice that exploits a child; or

(e) exposing or subjecting a child to behaviour that may harm the child

psychologically or emotionaly;
““adopted child” means a child adopted by a person in terms of any law;
“adoption compliance certificate” —

(a) in relation to a convention country, means a certificate issued in terms of

Article 23 of the Hague Convention on | nter-country Adoption; or

(b) inrelation to a non-convention country, means asimilar certificate prescribed

in the relevant agreement;

““adoption registrar” means the person designated by the Director-General in

terms of section 247(1);
““adoption service’ includes—
(a) counselling of the parent of the child and, where applicable, the child;

(b) an assessment of a child by an adoption social worker in terms of section

230(2);

(c) an assessment of a prospective adoptive parent by an adoption social worker

in terms of section 231(2);

(d) the gathering of information for proposed adoptions as contemplated in

section 237; and
(e) areport contemplated in section 239(1)(b);
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““adoption social worker” means—

(a) asocial worker in private practice—

(i) who hasaspeciality in adoption services and isregistered in terms of the
Social Service Professions Act, 1978 (Act No. 110 of 1978); and

(if) whoisaccredited interms of section 251 to provide adoption services; or

(b) a social worker in the employ of a child protection organisation which is
accredited in terms of section 251 to provide adoption services;

““adoption working agreement”’, for the purpose of Chapter 16, means a written

agreement entered into by a child protection organisation accredited in terms of

section 259 in the Republic with an equivalent organisation in another country to
facilitate inter-country adoptions between the Republic and the country concerned;

““adoptive parent” means a person who has adopted a child in terms of any law;

“artificial fertilisation” means the introduction, by means other than natural

means, of a male gamete into the internal reproductive organs of a female person

for the purpose of human reproduction, including—

(a) the bringing together of a male and female gamete outside the human body
with aview to placing the product of a union of such gametesin the womb of
afemale person; or

(b) the placing of the product of a union of male and female gametes which have
been brought together outside the human body, in the womb of a femae
person;

“authorised officer’”, in relation to any specific act, means a person who is

authorised in writing by the presiding officer of the children’s court to perform that

act;

“Bill of Rights’ means the Bill of Rights contained in Chapter 2 of the

Congtitution;

“care”’, in relation to a child, includes, where appropriate—

(a) within available means, providing the child with—

(i) asuitable placeto live;
(it) living conditions that are conducive to the child's health,
well-being and development; and
(iif)  the necessary financial support;

(b) safeguarding and promoting the well-being of the child;

(c) protecting the child from maltreatment, abuse, neglect, degradation,
discrimination, exploitation and any other physical, emotional or moral
harm or hazards;

(d) respecting, protecting, promoting and securing the fulfilment of, and
guarding against any infringement of, the child’srights set out in the Bill
of Rights and the principles set out in Chapter 2 of this Act;

(e) guiding, directing and securing the child's education and upbringing,
including religious and cultural education and upbringing, in a manner
appropriate to the child's age, maturity and stage of devel opment;

(f) guiding, advising and assisting the child in decisions to be taken by the
child in a manner appropriate to the child’'s age, maturity and stage of
development;

(g) guiding the behaviour of the child in a humane manner;

(h) maintaining a sound relationship with the child;

(i) accommodating any special needs that the child may have; and

(1) generaly, ensuring that the best interests of the child is the paramount
concern in all matters affecting the child;

‘“care-giver”’ means any person other than a parent or guardian, who factually

cares for a child and includes—

(a) afoster parent;

(b) apersonwho caresfor achild with the implied or express consent of a parent
or guardian of the child;

(c) aperson who cares for a child whilst the child is in temporary safe care;

(d) the person at the head of a child and youth care centre where a child has been
placed;

(e) the person at the head of a shelter;

(f achild and youth care worker who caresfor a child who iswithout appropriate
family care in the community; and
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(g) thechild at the head of a child-headed household;
“child” means a person under the age of 18 years;
“children’s court’” means a children’s court referred to in section 42;

*kkk*k

“Child CareAct” means the Child Care Act, 1983 (Act No. 74 of 1983);

“child labour” means work by a child which—

(a) isexploitative, hazardous or otherwise inappropriate for a person of that age;
and

(b) places at risk the child’s well-being, education, physical or mental health, or
spiritual, moral, emotional or social development;

““circumcision”, inrelation to afemale child, means the removal of the clitoris by

any means;

“clerk of the court”” means clerk of the court of the relevant magistrate’s court;

means the person appointed by the Director-General: Justice and Constitutional

Development as the clerk of the children’s court of the relevant magistrate’s court;

‘““commercial sexual exploitation’, in relation to a child, means—

(&) the procurement of a child to perform sexual activities for financial or other
reward, including acts of prostitution or pornography, irrespective of whether
that reward is claimed by, payableto or shared with the procurer, the child, the
parent or care-giver of the child, or any other person; or

(b) trafficking in a child for use in sexual activities, including prostitution or
pornography;

‘“commissioning parent” means a person who entersinto a surrogate motherhood

agreement with a surrogate mother;

“contact”, in relation to a child, means—

(a) maintaining a personal relationship with the child; and

(b) if the child lives with someone else—

(i) communication on aregular basis with the child in person, including—
(aa) visiting the child; or
(bb) being visited by the child; or

(i) communication on a regular basis with the child in any other manner,
including—
(aa) through the post; or
(bb) by telephone or any other form of electronic communication;

“contribution order” means an order referred to in section 161, and includes a

provisional contribution order referred to in section 162(2);

““convention country’ means, in accordance with the wording of Article 45 of the

Hague Convention on Inter-country Adoption, any country in which the Conven-

tion has entered into force, except for a country against whose accession the

Republic has raised an objection under Article 44 of the Convention;

“delegation”, in relation to a duty, includes an instruction to perform the duty;

“Department’”” means the national department responsible for the provision of

social development services,

“designated social worker’ means a socia worker in the service of—

(a) the Department or a provincial department of social development;

(b) adesignated child protection organisation; or

(c) amunicipality;

“Director-General” meansthe Director-Genera of the Department, or where the

context indicates the Director-General of another department, that Director-

Generd;

“Divorce Act” means the Divorce Act, 1979 (Act No. 70 of 1979);

“divorce court’” meansthe divorce court established in terms of section 10 of the

Administration Amendment Act, 1929 (Act No. 9 of 1929);

*kkk*k
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“exploitation”, in relation to a child, includes—

(a) all formsof davery or practices similar to slavery, including debt bondage or
forced marriage;

(b) sexual exploitation;

(c) servitude;

(d) forced labour or services;

(e) child labour prohibited in terms of section 141; and

() theremoval of body parts;

“family advocate” means afamily advocate appointed in terms of the Mediation

in Certain Divorce Matters Act;

“family member’’, in relation to a child, means—

(a) aparent of the child;

(b) any other person who has parental responsibilities and rightsin respect of the
child;

(c) agrandparent, brother, sister, uncle, aunt or cousin of the child; or

(d) any other person with whom the child has devel oped a significant relationship,
based on psychological or emotional attachment, which resembles a family
relationship;

*kkkk*k

“gamete’ means either of the two generative cells essentia for human

reproduction;

““genital mutilation”, in relation to a female child, means the partial or complete

removal of any part of the genitals, and includes circumcision of female children;

‘““guardian” means a parent or other person who has guardianship of a child;

“guardianship’, in relation to a child, means guardianship as contemplated in

section 18;

‘““Hague Convention on I nter-country Adoption” means the Hague Convention

on Protection of Children and Co-operation in Respect of Inter-country Adoption

signed at the Hague on 29 May 1993, a copy of the English text of which is set out

in Schedule 1 to thisAct;

‘““Hague Convention on International Child Abduction” means the Hague

Convention on the Civil Aspects of International Child Abduction signed at the

Hague on 25 October 1980, a copy of the English text of which is set out in

Schedule 2 to thisAct;

“High Court” means the High Court contemplated in section 166 of the

Constitution;

“in need of care and protection”, in relation to a child, means a child who isin

a situation contemplated in section 150(1);

“labour inspector” means a labour inspector appointed under section 63 of the

Basic Conditions of Employment Act, 1997 (Act No. 75 of 1997);

“Maintenance Act” means the Maintenance Act, 1998 (Act No. 99 of 1998);

“marriage’ means a marriage—

(a) recognised in terms of South African law or customary law; or

(b) concluded in accordance with a system of religious law subject to specified
procedures,

and any reference to a husband, wife, widower, widow, divorced person, married

person or spouse must be construed accordingly;

“MEC for social development” means the member of the Executive Council of a

province who is responsible for social development in the province;

“Mediation in Certain Divorce Matters Act” means the Mediation in Certain

Divorce Matters Act, 1987 (Act No. 24 of 1987);

“medical practitioner’” means a person registered or deemed to be registered as

amedical practitioner under the Health ProfessionsAct, 1974 (Act No. 56 of 1974)

and includes a dentist so registered or deemed to be registered;
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“mental illness” means mental illness as defined in the Mental Health Care Act,

2002 (Act No. 17 of 2002);

“Minister” means the Cabinet member responsible for social development, or

where the context indicates another Minister, that Minister;

“Municipal SystemsAct” meansthe Local Government: Municipal SystemsAct,

2000 (Act No. 32 of 2000);

“National Child Protection Register” means the register referred to in section

111;

“neglect”, in relation to a child, means a failure in the exercise of parental

responsibilities to provide for the child’s basic physical, intellectual, emotional or

social needs;

“organ of state’ means an organ of state as defined in section 239 of the

Constitution;

“orphan’” means a child who has no surviving parent caring for him or her;

“parent”, in relation to a child, includes the adoptive parent of a child, but

excludes—

(a) thebiological father of achild conceived through the rape of or incest with the
child’s mother;

(b) any person who is biologically related to a child by reason only of being a
gamete donor for purposes of artificial fertilisation; and

(c) aparent whose parenta responsibilities and rights in respect of a child have
been terminated;

“parental responsibilities and rights’, in relation to a child, means the

responsibilities and the rights referred to in section 18;

“party”, in relation to a matter before a children’s court, means—

(@) achildinvolved in the matter;

(b) aparent;

(c) aperson who has parental responsibilities and rights in respect of the child,;

(d) aprospective adoptive or foster parent of the child;

(e) the department or the designated child protection organisation managing the
case of the child; or

(H any other person admitted or recognised by the court as a party;

*kkkk*k

“‘person unsuitabletowork with children” meansaperson listed in Part B of the

National Child Protection Register;

“police official” means any member of the South African Police Service or a

municipal police service appointed in terms of the South African Police Service

Act, 1995 (Act No. 68 of 1995);

“prescribed” means prescribed by regulation;

“presiding officer”” means a presiding officer of a children’s court designated in

terms of section 42;

“provincial department of social development’” means the department within a

provincial administration responsible for social development in the province;

“provincial head of social development” means the head of the provincial

department of social development;

“psychologist” meansapsychologist registered or deemed to be registered as such

in terms of the Health Professions Act, 1974 (Act No. 56 of 1974);

*kkk*k

“Public Service Act” means the Public Service Act, 1994 (Proclamation No. 103

of 1994);

“RACAP” means the Register on Adoptable Children and Prospective Adoptive

Parents contemplated in section 232;

“regulation” means a regulation made in terms of thisAct;
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“removal of body parts’ meansthe removal of any organ or other body part from
aliving person in contravention of the National Health Act, 2003 (Act No. 61 of
2003);

“respondent” meansany person legally liableto maintain or to contribute towards

the maintenance of a child for whose maintenance, treatment or specia needs a

contribution order is sought or has been made in terms of Chapter 10;

““school” means—

(@) an independent school registered or deemed to be registered in terms of
section 46 of the South African Schools Act, 1996 (Act No. 84 of 1996); or

(b) apublic school contemplated in Chapter 3 of the South African Schools Act,
1996 (Act No. 84 of 1996);

*kkk*k

“serve’, in relation to any notice, document or other processin terms of thisAct,

means to serve such notice, document or other process in accordance with the

procedure provided for the serving of processin terms of the Magistrates Courts

Act, 1944 (Act No. 32 of 1944), and the rules applying to the proceedings of

magistrates’ courts,

“sexual abuse”, in relation to a child, means—

(a) sexually molesting or assaulting a child or alowing a child to be sexually
molested or assaulted;

(b) encouraging, inducing or forcing a child to be used for the sexual gratification
of another person;

(c) using a child in or deliberately exposing a child to sexual activities or
pornography; or

(d) procuring or alowing a child to be procured for commercial sexual
exploitation or in any way participating or assisting in the commercia sexual
exploitation of a child,;

““social service professional” includes a probation officer, development worker,

child and youth care worker, youth worker, social auxiliary worker and social

security worker who are registered as such in terms of the Social Service

Professions Act, 1978 (Act No. 110 of 1978);

““social worker” means a person who is registered or deemed to be registered as

asocia worker in terms of the Social Service ProfessionsAct, 1978 (Act No. 110

of 1978);

“street child” means a child who—

(a) because of abuse, neglect, poverty, community upheaval or any other reason,
hasleft hisor her home, family or community and lives, begs or works on the
streets; or

(b) because of inadequate care, begs or works on the streets but returns home at
night;

‘“surrogate mother” means an adult woman who enters into a surrogate
motherhood agreement with the commissioning parent;
““surrogate motherhood agreement” means an agreement between a surrogate
mother and a commissioning parent in which it is agreed that the surrogate mother
will be artificialy fertilised for the purpose of bearing a child for the
commissioning parent and in which the surrogate mother undertakes to hand over
such achild to the commissioning parent upon its birth, or within areasonabletime
thereafter, with the intention that the child concerned becomes the legitimate child
of the commissioning parent;

10

15

20

25

30

35

40

45

50



28

“temporary safecare’, inrelation to achild, means care of achild in an approved
child and youth care centre, shelter or private home or any other place, where the
child can safely be accommodated pending a decision or court order concerning the
placement of the child, but excludes care of a child in a prison or police cell;
“traditional authority’” means any authority which in terms of indigenous law or
any other law administersthe affairs of any group of indigenous people or any other
persons resident within an area under the control of atraditional leader;
“thisAct” includes—

(a8 any regulation made in terms of this Act;

(b) therulesregulating the proceedings of the children’s courtsin terms of section

52,

“trafficking”, in relation to a child—
(a) means the recruitment, sale, supply, transportation, transfer, harbouring or
receipt of children, within or across the borders of the Republic—

(i) by any means, including the use of threat, force or other forms of
coercion, abduction, fraud, deception, abuse of power or the giving or
receiving of payments or benefits to achieve the consent of a person
having control of a child; or

(ii) dueto aposition of vulnerability,

for the purpose of exploitation; and

(b) includes the adoption of a child facilitated or secured through illegal means;
“UN Protocol to Prevent Trafficking in Persons’ means the United Nations
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especialy
Women and Children, Supplementing the UN Convention against Transnational
Organised Crime, 2000, a copy of the English text of which is set out in
Schedule 3.

(2) In addition to the meaning assigned to the terms *‘ custody’” and *‘access” in any
law, and the common law, the terms *‘custody” and “access’ in any law must be
construed to also mean “care’” and *‘ contact”’ as defined in this Act.

(3) In thisAct, a word or expression derived from a word or expression defined in
subsection (1) has a corresponding meaning unless the context indicates that another
meaning is intended.

(4) Any proceedings arising out of the application of the Administration Amendment
Act, 1929 (Act No. 9 of 1929), the Divorce Act, the Maintenance Act, the Domestic
ViolenceAct, 1998 (Act No. 116 of 1998), and the Recognition of Customary Marriages
Act, 1998 (Act No. 120 of 1998), in so far as these Acts relate to children, may not be
dealt with in a children’s court.

Objects of Act

2. The objects of thisAct are—
(a) to promote the preservation and strengthening of families;
(b) to give effect to the following constitutional rights of children, namely—
(i) family care or parental care or appropriate alternative care when
removed from the family environment;
(if) socia services;
(iii) protection from maltreatment, neglect, abuse or degradation; and
(iv) that the best interests of a child are of paramount importance in every
matter concerning the child;
(c) to give effect to the Republic’s obligations concerning the well-being of
children in terms of international instruments binding on the Republic;
(d) to make provision for structures, services and means for promoting and
monitoring the sound physical, psychological, intellectual, emotional and
social development of children;
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(e) to strengthen and develop community structures which can assist in providing
care and protection for children;

() to protect children from discrimination, exploitation and any other physical,
emotional or moral harm or hazards;

(g) to provide care and protection to children who are in need of care and
protection;

(h) to recognise the specia needs that children with disabilities may have; and

() generaly, to promote the protection, development and well-being of children.

Conflicts with other legislation

3. (1) In the event of a conflict between a section of thisAct and—

(a) provincial legidation relating to the protection and well-being of children, the
conflict must be resolved in terms of section 146 of the Constitution; and

(b) amunicipal by-law relating to the protection and well-being of children, the
conflict must be resolved in terms of section 156 of the Constitution.

(2) In the event of a conflict between a regulation made in terms of this Act and—

(8) anAct of Parliament, the Act of Parliament prevalls;

(b) provincia legidation, the conflict must be resolved in terms of section 146 of
the Constitution; and

(c) amunicipal by-law, the conflict must beresolved in terms of section 156 of the
Constitution.

(3) For the proper application of subsection (2)(b) the Minister must in terms of
section 146(6) of the Constitution submit all regulations made in terms of thisAct and
which affect a province, to the National Council of Provinces for approval.

(4) In this section *‘regulation” means—

(a) aregulation made in terms of thisAct; and
(b) aruleregulating the proceedings of children’s courts in terms of section 52.

Implementation of Act

4. (1) ThisAct must beimplemented by organs of state in the national, provincial and,
where applicable, local spheres of government subject to any specific section of thisAct
and regulations allocating roles and responsibilities, in an integrated, co-ordinated and
uniform manner.

(2) Recognising that competing social and economic needsexist, organs of statein the
national, provincial and where applicable, local spheres of government must, in the
implementation of this Act, take reasonable measures to the maximum extent of their
available resources to achieve the realisation of the objects of this Act.

I nter-sectoral implementation of Act

5. To achieve the implementation of thisAct in the manner referred to in section 4, all
organs of state in the national, provincial and, where applicable, local spheres of
government involved with the care, protection and well-being of children must
co-operate in the development of a uniform approach aimed at co-ordinating and
integrating the services delivered to children.

CHAPTER 2
GENERAL PRINCIPLES
General principles
6. (1) The genera principles set out in this section guide—
@ g:% implementation of all legislation applicableto children, including thisAct;

(b) all proceedings, actions and decisions by any organ of state in any matter
concerning a child or children in general.
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(2) All proceedings, actions or decisions in a matter concerning a child must—

(a) respect, protect, promote and fulfil the child’s rights set out in the Bill of
Rights, the best interests of the child standard set out in section 7 and therights
and principles set out in thisAct, subject to any lawful limitation;

(b) respect the child’s inherent dignity;

(c) treat the child fairly and equitably;

(d) protect the child from unfair discrimination on any ground, including on the
grounds of the health status or disability of the child or afamily member of the
child;

(e) recognise a child’'s need for development and to engage in play and other
recreational activities appropriate to the child's age; and

(f) recogniseachild’ sdisability and create an enabling environment to respond to
the special needs that the child has.

(3) If it isin the best interests of the child, the child's family must be given the
opportunity to express their views in any matter concerning the child.
(4) In any matter concerning a child—

(a) an approach which is conducive to conciliation and problem-solving should
be followed and a confrontational approach should be avoided; and

(b) adelay inany action or decision to be taken must be avoided asfar aspossible.

(5) A child, having regard to his or her age, maturity and stage of development, and
a person who has parental responsibilities and rights in respect of that child, where
appropriate, must beinformed of any action or decision taken in amatter concerning the
child which significantly affects the child.

Best interests of child standard

7. (1) Whenever aprovision of thisAct requiresthe best interests of the child standard
to be applied, the following factors must be taken into consideration where relevant,
namely—

(a) the nature of the personal relationship between—

(i) the child and the parents, or any specific parent; and
(ii) the child and any other care-giver or person relevant in those
circumstances;

(b) the attitude of the parents, or any specific parent, towards—

(i) the child; and
(ii) theexercise of parental responsibilities and rightsin respect of the child;

(c) thecapacity of the parents, or any specific parent, or of any other care-giver or
person, to provide for the needs of the child, including emotional and
intellectual needs;

(d) the likely effect on the child of any change in the child’s circumstances,
including the likely effect on the child of any separation from—

(i) both or either of the parents; or
(if) any brother or sister or other child, or any other care-giver or person, with
whom the child has been living;

(e) thepractical difficulty and expense of a child having contact with the parents,
or any specific parent, and whether that difficulty or expense will substantially
affect the child's right to maintain personal relations and direct contact with
the parents, or any specific parent, on aregular basis;

() the need for the child—

(i) toremaininthecareof hisor her parent, family and extended family; and
(if) to maintain a connection with hisor her family, extended family, culture
or tradition;

(g) thechild's—

(i) age, maturity and stage of development;
(if) gender;
(iii) background; and
(iv) any other relevant characteristics of the child;

(h) the child’'s physical and emotional security and his or her intellectual,
emotional, socia and cultural development;

(i) any disability that a child may have;

() any chronic illness from which a child may suffer;
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(K) the need for achild to be brought up within a stable family environment and,
wherethisisnot possible, in an environment resembling as closely as possible

a caring family environment;

() theneedto protect the child from any physical or psychological harm that may
be caused by—

(i) subjecting the child to maltreatment, abuse, neglect, exploitation or
degradation or exposing the child to violence or exploitation or other
harmful behaviour; or

(if) exposing the child to maltreatment, abuse, degradation, ill-treatment,
violence or harmful behaviour towards another person;

(m) any family violence involving the child or afamily member of the child; and
(n) which action or decision would avoid or minimise further legal or
administrative proceedings in relation to the child.
(2) Inthissection ** parent” includes any person who has parental responsibilities and
rights in respect of a child.

Application

8. (1) Therights which achild hasin terms of this Act supplement the rights which a
child hasin terms of the Bill of Rights.

(2) All organs of state in any sphere of government and all officials, employees and
representatives of an organ of state must respect, protect and promote the rights of
children contained in thisAct.

(3) A provision of this Act binds both natural or juristic persons, to the extent that it
is applicable, taking into account the nature of the right and the nature of any duty
imposed by the right.

Best interests of child paramount

9. In al matters concerning the care, protection and well-being of a child the standard
that the child’s best interest is of paramount importance, must be applied.

Child participation

10. Every child that is of such an age, maturity and stage of development asto be able
to participate in any matter concerning that child has the right to participate in an
appropriate way and views expressed by the child must be given due consideration.

Children with disability or chronicillness

11. (1) In any matter concerning a child with a disability due consideration must be
given to—
(a) providing the child with parental care, family care or special care asand when
appropriate;
(b) making it possible for the child to participate in socia, cultural, religious and
educational activities, recognising the specia needs that the child may have;
(c) providing the child with conditions that ensure dignity, promote self-reliance
and facilitate active participation in the community; and
(d) providing the child and the child’s care-giver with the necessary support

services.
(2) In any matter concerning a child with chronic illness due consideration must be
given to—
(a) providing the child with parental care, family care or special care asand when
appropriate;

(b) providing the child with conditions that ensure dignity, promote self-reliance
and facilitate active participation in the community; and
(c) providing the child with the necessary support services.
(3) A child with a disability or chronic illness has the right not to be subjected to
medical, social, cultural or religious practices that are detrimental to his or her health,
well-being or dignity.
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Social, cultural and religious practices

12. (1) Every child has the right not to be subjected to social, cultural and religious
practices which are detrimental to his or her well-being.
(2) A child—
(a) below the minimum age set by law for avalid marriage may not be given out
in marriage or engagement; and
(b) above that minimum age may not be given out in marriage or engagement
without his or her consent.
(3) Genital mutilation or the circumcision of female children is prohibited.
(4) Virginity testing of children under the age of 16 is prohibited.
(5) Virginity testing of children older than 16 may only be performed?
(a) if the child has given consent to the testing in the prescribed manner;
(b) after proper counselling of the child; and
(c) inthe manner prescribed.
(6) The results of a virginity test may not be disclosed without the consent of the
child.
(7) The body of a child who has undergone virginity testing may not be marked.
(8) Circumcision of male children under the age of 16 is prohibited, except when—
(a) circumcision is performed for religious purposes in accordance with the
practices of the religion concerned and in the manner prescribed; or
(b) circumcision is performed for medical reasons on the recommendation of a
medical practitioner.
(9) Circumcision of male children older than 16 may only be performed—
(a) if the child has given consent to the circumcision in the prescribed manner;
(b) after proper counselling of the child; and
(¢) inthe manner prescribed.
(10) Taking into consideration the child's age, maturity and stage of development,
every male child has the right to refuse circumcision.

Information on health care

13. () Every child has the right to—
(&) have access to information on health promotion and the prevention and
treatment of ill-health and disease, sexuality and reproduction;
(b) have access to information regarding his or her health status;
(c) have access to information regarding the causes and treatment of his or her
health status; and
(d) confidentiality regarding his or her health status and the health status of a
parent, care-giver or family member, except when maintaining such confiden-
tiality is not in the best interests of the child.
(2) Information provided to children in terms of this subsection must be relevant and
must be in a format accessible to children, giving due consideration to the needs of
disabled children.

Accessto court

14. Every child has the right to bring, and to be assisted in bringing, a matter to a
court, provided that matter falls within the jurisdiction of that court.

Enforcement of rights

15. (1) Anyone listed in this section has the right to approach a competent court,
alleging that aright in the Bill of Rights or thisAct has been infringed or threatened, and
the court may grant appropriate relief, including a declaration of rights.

(2) The persons who may approach a court, are:

(@) A child who is affected by or involved in the matter to be adjudicated;

(b) anyone acting in the interest of the child or on behalf of another person who
cannot act in their own name;

(c) anyoneacting asamember of, or in theinterest of, agroup or class of persons;
and

(d) anyone acting in the public interest.
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Responsibilities of children

16. Every child has responsibilities appropriate to the child’'s age and ability towards
his or her family, community and the state.

Age of majority

17. A child, whether male or female, becomes a major upon reaching the age of 18
years.

CHAPTER 3
PARENTAL RESPONSIBILITIESAND RIGHTS
Part 1
Acquisition and loss of parental responsibilities and rights
Parental responsibilities and rights

18. (1) A person may have either full or specific parental responsibilities and rightsin
respect of a child.

(2) The parenta responsibilities and rights that a person may have in respect of a
child, include the responsibility and the right—

(a) to carefor the child;

(b) to maintain contact with the child;

(c) to act as guardian of the child; and

(d) to contribute to the maintenance of the child.

(3) Subject to subsections (4) and (5), a parent or other person who acts as guardian

of achild must—
(a) administer and safeguard the child’s property and property interests;
(b) assist or represent the child in administrative, contractual and other legal
matters; or
(c) giveor refuseany consent required by law in respect of the child, including—
(i) consent to the child’s marriage;
(if) consent to the child's adoption;
(iii) consent to the child's departure or removal from the Republic;
(iv) consent to the child’s application for a passport; and
(v) consent to the alienation or encumbrance of any immovable property of
the child.

(4) Whenever more than one person has guardianship of a child, each one of them is
competent, subject to subsection (5), any other law or any order of acompetent court to
the contrary, to exercise independently and without the consent of the other any right or
responsibility arising from such guardianship.

(5) Unless acompetent court orders otherwise, the consent of all the personsthat have
guardianship of a child is necessary in respect of matters set out in subsection (3)(c).

Parental responsibilities and rights of mothers

19. (1) The bhiological mother of a child, whether married or unmarried, has full
parental responsibilities and rights in respect of the child.
2) If—
(a) the hiological mother of a child is an unmarried child who does not have
guardianship in respect of the child; and
(b) thebiological father of the child does not have guardianship in respect of the
child,
the guardian of the child’s biological mother is also the guardian of the child.
(3) This section does not apply in respect of a child who is the subject of a surrogacy
agreement.
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Parental responsibilities and rights of married fathers

20. The biological father of a child has full parental responsibilities and rights in
respect of the child—
(a) if heismarried to the child’s mother; or
(b) if he was married to the child’s mother at—
(i) thetime of the child’s conception;
(ii) thetime of the child's birth; or
(i) any time between the child’s conception and birth.

Parental responsibilities and rights of unmarried fathers

21. (1) Thebiological father of achild who does not have parental responsibilitiesand
rightsin respect of the child in terms of section 20, acquiresfull parental responsibilities
and rights in respect of the child—

(a) if at the time of the child’s birth he is living with the mother in a permanent
life-partnership; or
(b) if he, regardless of whether he has lived or is living with the mother—

(i) consentsto beidentified or successfully appliesin terms of section 26 to
be identified asthe child's father or pays damages in terms of customary
law;

(if) contributes or has attempted in good faith to contribute to the child's
upbringing for a reasonable period; and

(iii) contributes or has attempted in good faith to contribute towards expenses
in connection with the maintenance of the child for a reasonable period.

(2) This section does not affect the duty of a father to contribute towards the
maintenance of the child.

(3) (a) If thereis adispute between the biological father referred to in subsection (1)
and the biological mother of a child with regard to the fulfilment by that father of the
conditions set out in subsection (1)(a) or (b), the matter must be referred for mediation
to a family advocate, socia worker, social service professional or other suitably
qualified person.

(b) Any party to the mediation may have the outcome of the mediation reviewed by
acourt.

(4) This section applies regardless of whether the child was born before or after the
commencement of thisAct.

Parental responsibilities and rights agreements

22. (1) Subject to subsection (2), the mother of a child or other person who has
parental responsibilities and rights in respect of a child may enter into an agreement
providing for the acquisition of such parental responsibilities and rightsin respect of the
child as are set out in the agreement, with—

(a) thebiological father of achild who does not have parental responsibilitiesand
rights in respect of the child in terms of either section 20 or 21 or by court
order; or

(b) any other person having an interest in the care, well-being and devel opment of
the child.

(2) The mother or other person who has parental responsibilities and rightsin respect
of achild may only confer by agreement upon a person contemplated in subsection (1)
those parental responsibilities and rights which she or that other person hasin respect of
the child at the time of the conclusion of such an agreement.

(3) A parental responsihilities and rights agreement must be in the prescribed format
and contain the prescribed particulars.

(4) Subject to subsection (6), a parental responsibilities and rights agreement takes
effect only if—

(a) registered with the family advocate; or

(b) made an order of the High Court, a divorce court in a divorce matter or the
children’s court on application by the parties to the agreement.

(5) Before registering a parental responsibilities and rights agreement or before
making a parental responsibilities and rights agreement an order of court, the family
advocate or the court concerned must be satisfied that the parental responsibilities and
rights agreement is in the best interests of the child.
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(6) (@) A parental responsihilities and rights agreement registered by the family
advocate may be amended or terminated by the family advocate on application—
(i) by aperson having parental responsibilities and rightsin respect of the child;
(ii) by the child, acting with leave of the court; or
(iii) inthe child's interest by any other person, acting with leave of the court.
(b) A parental responsibilities and rights agreement that was made an order of court
may only be amended or terminated on application—
(i) by aperson having parental responsibilities and rights in respect of the child;
(if) by the child, acting with leave of the court; or
(iif) inthe child's interest by any other person, acting with leave of the court.
(7) Only the High Court may confirm, amend or terminate a parental responsibilities
and rights agreement that relates to the guardianship of a child.

Assignment of contact and careto interested person by order of court

23. (1) Any person having aninterest in the care, well-being or development of achild
may apply to the High Court, a divorce court in divorce matters or the children’s court
for an order granting to the applicant, on such conditions as the court may deem
necessary—

(a) contact with the child; or

(b) care of the child.

(2) When considering an application contemplated in subsection (1), the court must
take into account—

(a) the best interests of the child;

(b) the relationship between the applicant and the child, and any other relevant
person and the child;

(c) the degree of commitment that the applicant has shown towards the child;

(d) the extent to which the applicant has contributed towards expenses in
connection with the birth and maintenance of the child; and

(e) any other fact that should, in the opinion of the court, be taken into account.

(3) If in the course of the court proceedingsit is brought to the attention of the court
that an application for the adoption of the child has been made by another applicant, the
court—

(&) must request a family advocate, social worker or psychologist to furnish it
with a report and recommendations as to what is in the best interests of the
child; and

(b) may suspend the first-mentioned application on any conditions it may
determine.

(4) The granting of care or contact to a person in terms of this section does not affect
the parental responsibilities and rights that any other person may have in respect of the
same child.

Assignment of guardianship by order of court

24. (1) Any person having an interest in the care, well-being and development of a
child may apply to the High Court for an order granting guardianship of the child to the
applicant.

(2) When considering an application contemplated in subsection (1), the court must
take into account—

(a) the best interests of the child;

(b) the relationship between the applicant and the child, and any other relevant
person and the child; and

(c) any other fact that should, in the opinion of the court, be taken into account.

(3) In the event of a person applying for guardianship of a child that already has a
guardian, the applicant must submit reasons asto why the child’s existing guardian is not
suitable to have guardianship in respect of the child.
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Certain applications regarded as inter-country adoption

25. When application is made in terms of section 24 by a non-South African citizen
for guardianship of a child, the application must be regarded as an inter-country
adoption for the purposes of the Hague Convention on Inter-country Adoption and
Chapter 16 of thisAct.

Person claiming pater nity

26. (1) A person who is not married to the mother of a child and who is or claims to
be the biological father of the child may—
(a) apply for an amendment to be effected to the registration of birth of the child
in terms of section 11(4) of the Births and Deaths Registration Act, 1992 (Act
No. 51 of 1992), identifying him as the father of the child, if the mother
consents to such amendment; or
(b) apply to a court for an order confirming his paternity of the child, if the
mother—
(i) refusesto consent to such amendment;
(ii) isincompetent to give consent due to mental illness;
(iii) cannot be located; or
(iv) isdeceased.
(2) This section does not apply to—
(a) thebiological father of achild conceived through the rape of or incest with the
child’s mother; or
(b) any person who is biologically related to a child by reason only of being a
gamete donor for purposes of artificial fertilisation.

Assignment of guardianship and care

27. (1) (a) A parent who is the sole guardian of a child may appoint afit and proper
person as guardian of the child in the event of the death of the parent.
(b) A parent who has the sole care of achild may appoint afit and proper person to be
vested with care of the child in the event of the death of the parent.
(2) An appointment in terms of subsection (1) must be contained in awill made by the
parent.
(3) A person appointed in terms of subsection (1) acquires guardianship or care, asthe
case may be, in respect of a child—
(a) after the death of the parent; and
(b) upon the person’s express or implied acceptance of the appointment.
(4) If two or more persons are appointed as guardians or to be vested with the care of
the child, any one or more or all of them may accept the appointment except if the
appointment provides otherwise.

Termination, extension, suspension or restriction of parental responsibilities and
rights

28. (1) A person referred to in subsection (3) may apply to the High Court, adivorce
court in a divorce matter or a children’s court for an order—

(@) suspending for a period, or terminating, any or all of the parenta
responsibilities and rights which a specific person has in respect of a child; or

(b) extending or circumscribing the exercise by that person of any or al of the
parental responsibilities and rights that person has in respect of a child.

(2) An application in terms of subsection (1) may be combined with an applicationin
terms of section 23 for the assignment of contact and care in respect of the child to the
applicant in terms of that section.

(3) An application for an order referred to in subsection (1) may be brought—

(a) by aco-holder of parental responsibilities and rights in respect of the child;

(b) by any other person having a sufficient interest in the care, protection,
well-being or development of the child,;

(c) by the child, acting with leave of the court;
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(d) inthe child’'sinterest by any other person, acting with leave of the court; or
(e) by afamily advocate or the representative of any interested organ of state.
(4) When considering such application the court must take into account—
(&) the best interests of the child,;
(b) therelationship between the child and the person whose parental responsibili-
ties and rights are being challenged,;

(c) the degree of commitment that the person has shown towards the child; and
(d) any other fact that should, in the opinion of the court, be taken into account.

Court proceedings

29. (1) An application in terms of section 22(4)(b), 23, 24, 26(1)(b) or 28 may be
brought before the High Court, adivorce court in adivorce matter or a children’s court,
as the case may be, within whose area of jurisdiction the child concerned is ordinarily
resident.

(2) An application in terms of section 24 for guardianship of achild must contain the
reasons why the applicant is not applying for the adoption of the child.

(3) The court hearing an application contemplated in subsection (1) may grant the
application unconditionally or on such conditions asit may determine, or may refusethe
application, but an application may be granted only if it is in the best interests of the
child.

(4) When considering an application contemplated in subsection (1) the court must be
guided by the principles set out in Chapter 2 to the extent that those principles are
applicable to the matter before it.

(5) The court may for the purposes of the hearing order that—

(a) areport and recommendations of afamily advocate, a social worker or other
suitably qualified person must be submitted to the court;

(b) amatter specified by the court must be investigated by a person designated by
the court;

(c) a person specified by the court must appear before it to give or produce
evidence; or

(d) theapplicant or any party opposing the application must pay the costs of any
such investigation or appearance.

(6) The court may, subject to section 55—

(a) appoint alegal practitioner to represent the child at the court proceedings; and

(b) order the parties to the proceedings, or any one of them, or the state if
substantial injustice would otherwise result, to pay the costs of such
representation.

(7) If it appears to a court in the course of any proceedings before it that a child
involved in or affected by those proceedingsisin need of care and protection, the court
must order that the question whether the child is in need of care and protection be
referred to a designated social worker for investigation in terms of section 155(2).

Part 2
Co-exercise of parental responsihilities and rights
Co-holders of parental responsibilities and rights

30. (1) More than one person may hold parental responsibilities and rights in respect
of the same child.

(2) When more than one person holds the same parental responsibilities and rightsin
respect of a child, each of the co-holders may act without the consent of the other
co-holder or holderswhen exercising those responsibilities and rights, except wherethis
Act, any other law or an order of court provides otherwise.

(3) A co-holder of parental responsibilities and rights may not surrender or transfer
those responsibilities and rights to another co-holder or any other person, but may by
agreement with that other co-holder or person alow the other co-holder or person to
exercise any or all of those responsibilities and rights on his or her behalf.
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(4) An agreement in terms of subsection (3) does not divest a co-holder of his or her
parental responsibilities and rights and that co-holder remains competent and liable to
exercise those responsibilities and rights.

Major decisionsinvolving child

31. (1) (a) Before aperson holding parental responsibilities and rights in respect of a
child takes any decision contemplated in paragraph (b) involving the child, that person
must give due consideration to any views and wishes expressed by the child, bearing in
mind the child’'s age, maturity and stage of development.

(b) A decision referred to in paragraph (a) is any decision—

(i) in connection with a matter listed in section 18(3)(c);

(i) affecting contact between the child and aco-holder of parental responsibilities
and rights;

(iii) regarding the assignment of guardianship or care in respect of the child to
another person in terms of section 27; or

(iv) which is likely to significantly change, or to have an adverse effect on, the
child’sliving conditions, education, health, personal relationswith a parent or
family member or, generally, the child’s well-being.

(2) (a) Before aperson holding parental responsibilitiesand rightsin respect of achild
takes any decision contemplated in paragraph (b), that person must give due
consideration to any views and wishes expressed by any co-holder of parenta
responsibilities and rights in respect of the child.

(b) A decision referred to in paragraph (a) is any decision which is likely to change
significantly, or to have a significant adverse effect on, the co-holder’s exercise of
parental responsibilities and rights in respect of the child.

Care of child by person not holding parental responsibilities and rights

32. (1) A person who has no parental responsibilities and rights in respect of a child
but who voluntarily cares for the child either indefinitely, temporarily or partialy,
including a care-giver who otherwise has no parental responsibilities and rights in
respect of a child, must, whilst the child isin that person’s care—

(a) safeguard the child’s health, well-being and development; and

(b) protect the child from maltreatment, abuse, neglect, degradation, discrimina-
tion, exploitation, and any other physical, emotional or mental harm or
hazards.

(2) Subject to section 129, a person referred to in subsection (1) may exercise any
parental responsibilities and rights reasonably necessary to comply with subsection (1),
including the right to consent to any medical examination or treatment of the child if
such consent cannot reasonably be obtained from the parent or guardian of the child.

(3) A court may limit or restrict the parental responsibilities and rightswhich aperson
may exercise in terms of subsection (2).

(4) A person referred to in subsection (1) may not—

(&) hold himself or herself out asthe biological or adoptive parent of the child; or
(b) deceive the child or any other person into believing that that person is the
biological or adoptive parent of the child.

Part 3
Parenting plans
Contents of parenting plans

33. (1) The co-holders of parental responsibilities and rightsin respect of a child may
agree on a parenting plan determining the exercise of their respective responsibilities
and rightsin respect of the child.

(2) If the co-holders of parental responsibilities and rights in respect of a child are
experiencing difficulties in exercising their responsibilities and rights, those persons,
before seeking the intervention of a court, must first seek to agree on a parenting plan
determining the exercise of their respective responsibilities and rights in respect of the
child.
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(3) A parenting plan may determine any matter in connection with parental
responsibilities and rights, including—
(a) where and with whom the child isto live;
(b) the maintenance of the child;
(c) contact between the child and—
(i) any of the parties; and
(if) any other person; and
(d) the schooling and religious upbringing of the child.
(4) A parenting plan must comply with the best interests of the child standard as set
out in section 7.
(5) In preparing a parenting plan as contemplated in subsection (2) the parties must
(a) the assistance of afamily advocate, social worker or psychologist; or
(b) mediation through a social worker or other suitably qualified person.

Formalities

34. (1) A parenting plan—
(& must bein writing and signed by the parties to the agreement; and
(b) subject to subsection (2), may beregistered with afamily advocate or made an
order of court.

(2) An application by co-holders contemplated in section 33(1) for the registration of
the parenting plan or for it to be made an order of court must—

(a) bein the prescribed format and contain the prescribed particulars; and
(b) be accompanied by a copy of the plan.

(3) An application by co-holders contemplated in section 33(2) for the registration of
a parenting plan or for it to be made an order of court must—

(a) bein the prescribed format and contain the prescribed particulars; and
(b) be accompanied by—

(i) acopy of the plan; and

(i) astatement by—

(aa) a family advocate, social worker or psychologist contemplated in
section 33(5)(a) to the effect that the plan was prepared after
consultation with such family advocate, social worker or psycholo-
gist; or

(bb) asocia worker or other appropriate person contemplated in section
33(5)(b) to the effect that the plan was prepared after mediation by
such social worker or such person.

(4) A parenting plan registered with a family advocate may be amended or
terminated by the family advocate on application by the co-holders of parental
responsibilities and rights who are parties to the plan.

(5) A parenting plan that was made an order of court may be amended or terminated
only by an order of court on application—

(a) by the co-holders of parental responsibilities and rights who are parties to the
plan;
(b) by the child, acting with leave of the court; or
(c) inthe child’'sinterest, by any other person acting with leave of the court.
(6) Section 29 applies to an application in terms of subsection (2).

Refusal of access or refusal to exercise parental responsibilities and rights

35. (1) Any person having care or custody of achild who, contrary to an order of any
court or to a parental responsibilities and rights agreement that has taken effect as
contemplated in section 22(4), refuses another person who has access to that child or
who holds parental responsibilities and rights in respect of that child in terms of that
order or agreement to exercise such access or such responsibilities and rights or who
prevents that person from exercising such access or such responsibilities and rights is
guilty of an offence and liable on conviction to afine or to imprisonment for a period not
exceeding one year.
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(2) (@) A person having care or custody of achild whereby another person has access
to that child or holds parental responsibilities and rights in respect of that child in terms
of an order of any court or a parental responsibilities and rights agreement as
contemplated in subsection (1) must upon any change in his or her residential address
forthwith in writing notify such other person of such change.

(b) A person who failsto comply with paragraph (a) is guilty of an offenceand liable
on conviction to afine or to imprisonment for a period not exceeding one year.

Part 4
Miscellaneous
Presumption of paternity in respect of child born out of wedlock

36. If in any legal proceedings in which it is necessary to prove that any particular
person isthe father of achild born out of wedlock it isproved that that person had sexual
intercourse with the mother of the child at any time when that child could have been
conceived, that person is, in the absence of evidence to the contrary which raises a
reasonable doubt, presumed to be the biological father of the child.

Refusal to submit to taking of blood samples

37.If aparty to any legal proceedingsin which the paternity of achild hasbeen placed
in issue has refused to submit himself or herself, or the child, to the taking of a blood
samplein order to carry out scientific tests relating to the paternity of the child, the court
must warn such party of the effect which such refusal might have on the credibility of
that party.

Effect of subsequent marriage of parents on child

38. (1) A child born of parents who marry each other at any time after the birth of the
child must for all purposes be regarded as a child born of parents married at the time of
his or her birth.

(2) Subsection (1) applies despite the fact that the parents could not have legally
married each other at the time of conception or birth of the child.

Rights of child born of voidable marriage

39. (1) The rights of a child conceived or born of a voidable marriage shall not be
affected by the annulment of that marriage.

(2) No voidable marriage may be annulled until the relevant court has inquired into
and considered the safeguarding of the rights and interests of a child of that marriage.

(3) Section 6 of the Divorce Act and section 4 of the Mediation in Certain Divorce
MattersAct apply, with the necessary changes required by the context, in respect of such
achild asif the proceedings in question were proceedings in a divorce action and the
annulment of the marriage were the granting of a decree of divorce.

(4) Section 8(1) and (2) of the Divorce Act apply, with the necessary changes as the
context may require, to the rescission or variation of a maintenance order, or an order
relating to the care or guardianship of, or contact with, a child, or the suspension of a
maintenance order or an order relating to contact with a child, made by virtue of
subsection (3).

(5) A reference in any lawv—

(a) toamaintenance order or an order relating to the custody or guardianship of,
or access to, a child in terms of the Divorce Act must be construed as a
reference also to a maintenance order or an order relating to the custody or
guardianship of, or access to, a child in terms of that Act as applied by
subsection (3);
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(b) to the rescission, suspension or variation of such an order in terms of the
Divorce Act must be construed as a reference aso to the rescission,
suspension or variation of such an order in terms of that Act as applied by
subsection (4).

(6) For purposes of this Act, the father of a child conceived of a voidable marriage
where such marriage has been annulled is regarded to be in the same position as the
father of a child who has divorced the mother of that child.

Rights of child conceived by artificial fertilisation

40. (1) (a) Whenever the gamete or gametes of any person other than amarried person
or his or her spouse have been used with the consent of both such spouses for the
artificia fertilisation of one spouse, any child born of that spouse as a result of such
artificial fertilisation must for all purposes be regarded to be the child of those spouses
as if the gamete or gametes of those spouses had been used for such artificia
fertilisation.

(b) For the purpose of paragraph (a) it must be presumed, until the contrary is proved,
that both spouses have granted the relevant consent.

(2) Subject to section 296, whenever the gamete or gametes of any person have been
used for the artificial fertilisation of awoman, any child born of that woman as a result
of such artificia fertilisation must for all purposes be regarded to be the child of that
woman.

(3) Subject to section 296, no right, responsibility, duty or obligation arises between
achild born of awoman asaresult of artificial fertilisation and any person whose gamete
has or gametes have been used for such artificial fertilisation or the blood relations of
that person, except when—

(a) that person is the woman who gave birth to that child; or
(b) that person was the husband of such woman at the time of such artificial
fertilisation.

Access to biographical and medical information concer ning genetic parents

41. (1) A child born as aresult of artificial fertilisation or surrogacy or the guardian of
such child is entitled to have access to—
(a) any medical information concerning that child’s genetic parents; and
(b) any other information concerning that child's genetic parents but not before
the child reaches the age of 18 years.

(2) Information disclosed in terms of subsection (1) may not reveal theidentity of the
person whose gamete was or gametes were used for such artificial fertilisation or the
identity of the surrogate mother.

(3) The Director-General: Health or any other person specified by regulation may
require a person to receive counselling before any information is disclosed in terms of
subsection (1).

CHAPTER 4
CHILDREN'S COURTS
Part 1
Establishment, status and jurisdiction

Children’s courts and presiding officers

42. (1) For the purposes of this Act, every magistrate’s court, as defined in the
Magistrates’ CourtsAct, 1944 (Act No. 32 of 1944), shall be achildren’s court and shall
have jurisdiction on any matter arising from the application of thisAct for the area of its
jurisdiction.

(2) BEvery magistrate shall be a presiding officer of a children’s court and every

additional magistrate shall be an assistant presiding officer of a children’s court for the
district of which he is magistrate, additional magistrate or assistant magistrate.
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(3) For the purposes of this Act, the Minister for Justice and Constitutional
Development may, after consultation with the head of an administrative region defined
in section 1 of the Magistrates Courts Act, 1944 (Act No. 32 of 1944), appoint a
magistrate or an additional magistrate as a dedicated presiding officer of the children’s
court, within existing resources.

(4) The presiding officer of the children’s court is subject to the administrative control
of the head of an administrative region, defined in section 1 of the Magistrates’ Courts
Act, 1944 (Act No. 32 of 1944).

(5) The presiding officer of the children’s court must perform such functions as may
be assigned to him or her under this Act or any other law.

(6) For purposes of giving full effect to thisAct, magistrates or additional magistrates
may be designated as presiding officers for one or more children’s courts.

(7) The Minister for Justice and Constitutional Development may, after consultation
with the head of an administrative region, by notice in the Gazette define the area of
jurisdiction of each children’s court and increase or reduce the area of jurisdiction of
each children’s court in the relevant administrative region.

(8) The children’s court hearings must, as far as is practicable, be held in a room
which—

(&) isfurnished and designed in a manner aimed at putting children at ease;

(b) isconduciveto the informality of the proceedings and the active participation
of al personsinvolved in the proceedings without compromising the prestige
of the court;

(c) isnot ordinarily used for the adjudication of criminal trias; and

(d) isaccessible to disabled persons and persons with special needs.

(9) A children’s court sits at a place within the district or province designated by the
Minister for Justice and Constitutional Development as a magistrate’s court.

(10) The publication of a notice referred to in subsection (7) does not affect
proceedings which have been instituted but not yet completed at the time of such
publication.

Status

43. A children’s court is a court of record and has a similar status to that of a
magistrate’s court at district level.

Geographical area of jurisdiction of children’s court

44. (1) The children’s court that has jurisdiction in a particular matter is—
(a) the court of the area in which the child involved in the matter is ordinarily
resident; or
(b) if morethan one child isinvolved in the matter, the court of the areain which
any of those children is ordinarily resident.
(2) Where it is unclear which court has jurisdiction in a particular matter, the
children’s court before which the child is brought has jurisdiction in that matter.

Matters children’s court may adjudicate

45. (1) Subject to section 1(4), a children’s court may adjudicate any matter,
involving—

(a) the protection and well-being of a child;

(b) the care of, or contact with, a child;

(c) paternity of achild;

(d) support of a child;

(e) the provision of—
(i) early childhood development services; or
(if) prevention or early intervention services;

() maltreatment, abuse, neglect, degradation or exploitation of a child, except
criminal prosecutions in this regard;

(g) thetemporary safe care of a child;

(h) alternative care of achild;

(i) the adoption of a child, including an inter-country adoption;

() achild and youth care centre, a partial care facility or a shelter or drop-in
centre, or any other facility purporting to be a care facility for children; or
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(k) any other matter relating to the care, protection or well-being of a child
provided for in this Act.

(2) A children’s court—

(&) may try or convict a person for non-compliance with an order of a children’s
court or contempt of such a court;

(b) may not try or convict a person in respect of a criminal charge other than in
terms of paragraph (a); and

(¢) is bound by the law as applicable to magistrates courts when exercising
criminal jurisdiction in terms of paragraph (a).

(3) Pending the establishment of family courts by an Act of Parliament, the High
Courts and Divorce Courts have exclusive jurisdiction over the following matters
contemplated in thisAct;

(@) The guardianship of achild;

(b) the assignment, exercise, extension, restriction, suspension or termination of
guardianship in respect of a child;

(c) artificia fertilisation;

(d) the departure, removal or abduction of a child from the Republic;

(e) applications requiring the return of a child to the Republic from abroad;

() the age of mgjority or the contractual or legal capacity of a child;

(g) the safeguarding of a child’s interest in property; and

(h) surrogate motherhood.

(4) Nothing in this Act shall be construed as limiting the inherent jurisdiction of the
High Court as upper guardian of all children.

Orderschildren’s court may make

46. (1) A children’s court may make the following orders:
(8 An dternative care order, which includes an order placing a child—
(i) inthe care of a person designated by the court to be the foster parent of
the child;
(if) inthe care of a child and youth care centre; or
(iii) intemporary safe care;

(b) an order placing a child in a child-headed household in the care of the child
heading the household under the supervision of an adult person designated by
the court;

(c) an adoption order, which includes an inter-country adoption order;

(d) apartia care order instructing the parent or care-giver of the child to make
arrangements with a partial care facility to take care of the child during
specific hours of the day or night or for a specific period;

(e) ashared care order instructing different care-givers or child and youth care
centres to take responsibility for the care of the child at different times or
periods;

() asupervision order, placing a child, or the parent or care-giver of a child, or
both the child and the parent or care-giver, under the supervision of a social
worker or other person designated by the court;

(g) an order subjecting a child, a parent or care-giver of a child, or any person
holding parental responsibilities and rights in respect of a child, to—

(i) early intervention services,
(ii) afamily preservation programme; or
(iii) both early intervention services and a family preservation programme;
(h) achild protection order, which includes an order—
(i) that a child remains in, be released from, or returned to the care of a
person, subject to conditions imposed by the court;
(if) giving consent to medical treatment of, or to an operation to be
performed on, a child;
(iif) instructing a parent or care-giver of a child to undergo professional
counselling, or to participate in mediation, afamily group conference, or
other appropriate problem-solving forum;
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(iv) instructing achild or other person involved in the matter concerning the
child to participate in a professional assessment;

(v) instructing a hospital to retain a child who on reasonable grounds is
suspected of having been subjected to abuse or deliberate neglect,
pending further inquiry;

(vi) instructing a person to undergo a specified skills development, training,
treatment or rehabilitation programme where this is necessary for the
protection or well-being of a child;

(vii) instructing a person who has failed to fulfil a statutory duty towards a
child to appear before the court and to give reasons for the failure;

(viii) instructing an organ of state to assist a child in obtaining access to a
public service to which the child is entitled, failing which, to appear
through its representative before the court and to give reasons for the
failure;

(ix) instructing that a person be removed from a child's home;

(x) limiting access of a person to a child or prohibiting a person from
contacting a child; or

(xi) alowing a person to contact a child on the conditions specified in the
court order;

(i) acontribution order in terms of thisAct;
()) anorder instructing a person to carry out an investigation in terms of section

50; and

(K) any other order which a children’s court may make in terms of any other
provision of thisAct.
(2) A children’s court may withdraw, suspend or amend an order made in terms of
subsection (1), or replace such an order with a new order.

Referral of children by other court for investigation

47. (1) If it appearsto any court in the course of proceedings that a child involved in
or affected by those proceedingsisin need of care and protection asis contemplated in
section 150, the court must order that the question whether the child isin need of care
and protection be referred to a designated social worker for an investigation
contemplated in section 155(2).

(2) If, in the course of any proceedings in terms of the Administration Amendment
Act, 1929 (Act No. 9 of 1929), the Matrimonia AffairsAct, 1953 (Act No. 37 of 1953),
the DivorceAct, the Maintenance Act, the Domestic Violence Act, 1998 (Act No. 116 of
1998) or the Recognition of Customary MarriagesAct, 1998 (Act No. 120 of 1998), the
court forms the opinion that a child of any of the parties to the proceedings has been
abused or neglected, the court—

(8) may suspend the proceedings pending an investigation contemplated in
section 155(2) into the question whether the child is in need of care and
protection; and

(b) must request the Director for Public Prosecutions to attend to the allegations
of abuse or neglect.

(3) A court issuing an order in terms of subsection (1) or (2) may also order that the
child be placed in temporary safe careiif it appears to the court that thisis necessary for
the safety and well-being of the child.

Additional powers

48. (1) A children’s court may, in addition to the orders it is empowered to make in
terms of this Act—
(a) grant interdicts and auxiliary relief in respect of any matter contemplated in
section 45(1);
(b) extend, withdraw, suspend, vary or monitor any of its orders;
(c) impose or vary time deadlines with respect to any of its orders;
(d) make appropriate orders as to costs in matters before the court; and
(e) order the removal of a person from the court after noting the reason for the
removal on the court record.
(2) A children’s court may for the purposes of this Act estimate the age of a person
who appears to be a child in the prescribed manner.
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Lay-forum hearings

49. (1) A children’s court may, before it decides a matter or an issue in a matter, order
alay forum hearing in an attempt to settle the matter or issue out of court, which may
include—

(a) mediation by afamily advocate, social worker, social service professional or
other suitably qualified person;

(b) afamily group conference contemplated in section 70; or

(c) mediation contemplated in section 71.

(2) Before ordering alay forum hearing, the court must take into account all relevant

factors, including—
(a) thevulnerability of the child;
(b) the ability of the child to participate in the proceedings,
(c) the power relationships within the family; and
(d) the nature of any allegations made by parties in the matter.

I nvestigations

50. (1) A children’s court may, subject to section 155(9), before it decides a matter,
order any person—

(a) to carry out an investigation or further investigation that may assist the court
in deciding the matter; and

(b) to furnish the court with a report and recommendation thereon.

(2) An investigation or further investigation must be carried out—

(a) in accordance with any prescribed procedures; and

(b) subject to any directions and conditions determined in the court order.

(3) The court order may authorise a designated social worker or any other person
authorised by the court to conduct the investigation or further investigation to enter any
premises mentioned in the court order, either alone or in the presence of apolice official,
and on those premises—

(@) remove achild in terms of sections 47 and 151;

(b) investigate the circumstances of the child;

(c) record any information; and

(d) carry out any specific instruction of the court.

(4) In addition to the powers a police official hasin terms of the South African Police
ServiceAct, 1995 (Act No. 68 of 1995), the police official accompanying the designated
social worker or other person authorised to conduct the investigation or further
investigation may—

(a) enter the premises mentioned in the court order and conduct any search;

(b) question any person;

(c) reguest the name, address and identification details of any person on or
residing or suspected to be residing on those premises;

(d) remove any person, from the child’s home or place of normal residencein the
manner contemplated in section 153 if the police official has a reasonable
suspicion that the person—

(i) has caused the child harm; or
(i) islikely to cause the child harm if the person is not so removed.

(e) record any information; and

(f) carry out any specific instruction of the court.

(5) A police officia referred to in subsection (4) may use such force as may be
reasonably necessary to overcome any resistance against the entry or search of the
premises contemplated in subsection (4)(a), including the breaking of any door or
window of such premises: Provided that such police official must first audibly demand
admission to the premises and notify the purpose for which he or she seeksto enter such
premises.

Appeals

51. (1) Any party involved in a matter before a children’s court may appeal against
any order made or any refusal to make an order, or against the variation, suspension or
rescission of such order of the court to the High Court having jurisdiction.

(2) An appeal in terms of subsection (1) must be noted and prosecuted asif it werean
appeal against a civil judgment of a magistrate’s court, subject to section 45(2)(c).
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Part 2
Court proceedings
Rules and court proceedings

52. (1) Except asis otherwise provided in thisAct, the provisions of the Magistrates
CourtsAct, 1944 (Act No. 32 of 1944), and of the rules made in terms thereof aswell as
the rules made under the Rules Board for Courts of Law Act, 1985 (Act No. 107 of
1985), apply, with the necessary changes required by the context, to the children’s court
in so far as these provisions relate to—

(a) theissue and service of process;
(b) the appearance in court of advocates and attorneys,
(c) theexecution of court orders;
(d) contempt of court; and
(e) penaltiesfor—
(i) non-compliance with court orders;
(if) obstruction of the execution of judgements; and
(iii) contempt of court.
(2) Rules made in terms of subsection (1) must be designed to avoid adversarial
procedures and include rules concerning—
(a) appropriate questioning techniques for—
(i) childrenin general;
(if) children with intellectual or psychiatric difficulties or with hearing or
other physical disabilities which complicate communication;
(iii) traumatised children; and
(iv) very young children; and
(b) the use of suitably qualified or trained interpreters.

Who may approach court

53. (1) Except where otherwise provided in thisAct, any person listed in this section
may bring amatter which falls within the jurisdiction of achildren’s court, to aclerk of
the children’s court for referral to a children’s court.

(2) The persons who may approach a court, are:

(a8 A child who is affected by or involved in the matter to be adjudicated;

(b) anyone acting in the interest of the child;

(c) anyone acting on behalf of a child who cannot act in his or her own name;

(d) anyoneactingasamember of, or intheinterest of, agroup or classof children;
and

(e) anyone acting in the public interest.

Legal representation

54. A person who is a party in amatter before a children’s court is entitled to appoint
alegal practitioner of his or her own choice and at his or her own expense.

Legal representation of children

55. (1) Where a child involved in a matter before the children’s court is not
represented by alegal representative, and the court is of the opinion that it would be in
the best interests of the child to have legal representation, the court must refer the matter
to the Legal Aid Board referred to in section 2 of the Legal Aid Act, 1969 (Act No. 22
of 1969).

(2) The Board must deal with amatter referred to in subsection (1) in accordance with
section 3B of that Act, read with the changes required by the context.
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Attendance at proceedings

56. Proceedings of a children’s court are closed and may be attended only by—

(&) aperson performing official dutiesin connection with the work of the court or
whose presence is otherwise necessary for the purpose of the proceedings;

(b) the child involved in the matter before the court and any other party in the
matter;

(c) aperson who has been instructed in terms of section 57 by the clerk of the
children’s court to attend those proceedings,

(d) thelegal representative of a person who is entitled to legal representation;

(e) aperson who obtained permission to be present from the presiding officer of
the children’s court; and

(f) the designated social worker managing the case.

Compulsory attendance of personsinvolved in proceedings

57. (1) The clerk of the children’s court may, by written notice in the prescribed
manner, request a party in amatter before a children’s court, afamily member of achild
involved in the matter or a person who has another interest in the matter, to attend the
proceedings of the children’s court.

(2) The person in whose physical control the child ismust ensurethat the child attends
those proceedings except if the clerk of the children’s court or the court directs
otherwise.

Rights of personsto adduce evidence, question witnesses and produce argument

58. The following persons have the right to adduce evidence in a matter before a
children’s court and, with the permission of the presiding officer of the children’s court,
to question or cross-examine a witness or to address the court in argument:

(@) A childinvolved in the matter;

(b) aparent of the child;

(c) aperson who has parental responsibilities and rights in respect of the child,;

(d) acare-giver of the child;

(e) aperson whose rights may be affected by an order that may be made by the
court in those proceedings; and

() aperson who the court decides has a sufficient interest in the matter.

Witnesses

59. (1) The clerk of the children’s court must, in the prescribed manner, summons a
person to appear as awitnessin amatter before the court to give evidence or to produce
a book, document or other written instrument on request by—

(a) the presiding officer in the matter;

(b) the child or a person whose rights may be affected by an order that may be
made by the court in those proceedings; or

(c) thelegal representative of a person referred to in paragraph (b).

(2) A summonsreferred to in subsection (1) must be served on thewitnessasif it were
asummonsto give evidence or to produce a book, document or other written instrument
at acrimina trial in a magistrate’s court.

(3) Sections 188 and 189 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977),
read with such changes as the context may require, apply to a person who has been
summonsed in terms of subsection (1) or required by the presiding officer to give
evidence.

(4) A person summonsed in terms of subsection (1)(a) and who complied with the
summons, is entitled to an allowance from state funds egqual to that determined for
witnesses summonsed to appear in criminal trials in a magistrate’s court.

(5) A person summonsed in terms of subsection (1)(b) or (c) is not entitled to an
allowance from state funds except if the presiding officer so orders.
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Conduct of proceedings

60. (1) The presiding officer in amatter before a children’s court controls the conduct

of the proceedings, and may—
(a) cal any person to give evidence or to produce a book, document or other
written instrument;
(b) question or cross-examine that person; or
(c) totheextent necessary to resolveany factual disputewhichisdirectly relevant
in the matter, allow that person to be questioned or cross-examined by—
(i) the child involved in the matter;
(if) the parent of the child;
(iii) a person who has parental responsibilities and rights in respect of the
child;
(iv) acare-giver of the child;
(v) aperson whose rights may be affected by an order that may be made by
the court in those proceedings; or
(vi) the legal representative of a person who is entitled to a legd
representative in those proceedings.

(2) If achild is present at the proceedings, the court may order any person present in
the room where the proceedings take place to leave the room if such order would bein
the best interests of that child.

(3) Children’s court proceedings must be conducted in an informal manner and, asfar
aspossible, inarelaxed and non-adversarial atmosphere which is conducive to attaining
the co-operation of everyone involved in the proceedings.

Participation of children

61. (1) The presiding officer in a matter before a children’s court must—

(a) alow achild involved in the matter to express a view and preference in the
matter if the court finds that the child, given the child’s age, maturity and stage
of development and any special needs that the child may have, is able to
participate in the proceedings and the child chooses to do so;

(b) record thereasonsif the court findsthat the child isunableto participatein the
proceedings or is unwilling to express aview or preference in the matter; and

(c) intervenein the questioning or cross-examination of a child if the court finds
that this would be in the best interests of the child.

(2) A child who is a party or a witness in a matter before a children’s court must be
questioned through an intermediary as provided for in section 170A of the Criminal
ProcedureAct, 1977 (Act No. 51 of 1977) if the court finds that thiswould be in the best
interests of that child.

(3) The court—

(a) may, at the outset or at any time during the proceedings, order that the matter,
or any issue in the matter, be disposed of separately and in the absence of the
child, if it isin the best interests of the child; and

(b) must record the reasons for any order in terms of paragraph (a).

Professional reports ordered by court

62. (1) A children’s court, for the purposes of deciding a matter beforeit or any issue
in the matter, may order, if necessary, that a designated social worker, family advocate,
psychologist, medical practitioner or other suitably qualified person carry out an
investigation to establish the circumstances of —

(a) thechild;
(b) the parents or a parent of the child;
(c) aperson who has parental responsibilities and rights in respect of the child;
(d) acare-giver of the child,;
(e) the person under whose control the child is; or
(f) any other relevant person.
(2) A person referred to in subsection (1) may, subject to section 63(1) and (2)—
(@) obtain supplementary evidence or reports from other suitably qualified
persons;
(b) berequired by the court to present the findings of the investigation to the court

by—
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(i) testifying before the court; or
(if) submitting a written report to the court.

Evidence

63. (1) A written report, purported to be compiled and signed by a medical
practitioner, psychologist, family advocate, designated social worker or other suitably
qualified person who on the face of the report formed an authoritative opinion in respect
of achild or the circumstances of a child involved in a matter before a children’s court,
or in respect of another person involved in the matter or the circumstances of such other
person, is, subject to the decision of the presiding officer, on its mere production to the
children’s court hearing the matter admissible as evidence of the facts stated in the
report.

(2) The written report contemplated in subsection (1) must be submitted to the
children’s court within the prescribed period prior to the date of the hearing of the
matter.

(3) If aperson’srightsare prejudiced by areport referred to in subsection (1) the court
must—

(a) disclose the relevant parts of the report to that person within the prescribed
period prior to the date of the hearing of the matter if that person is a party to
the proceedings; and

(b) give that person the opportunity—

(i) toquestion or cross-examine the author of thereport in regard to a matter
arising from the report; or
(if) to refute any statement contained in the report.

Adjournments

64. (1) The proceedings of a children’s court may be adjourned only—
(&) on good cause shown, taking into account the best interests of the child;
(b) for aperiod of not more than 30 days at atime.
(2) A presiding officer of achildren’s court may excuse any person from appearing at
adjournment proceedings.

Monitoring of court orders

65. (1) A children’s court may monitor—
(@) compliance with an order made by it in a matter; or
(b) the circumstances of a child following an order made by it.
(2) For purposes of monitoring compliance with an order made by a children’s court
or the circumstances of a child following an order, the court—
(@) when making that order, may order—
(i) any person involved in the matter to appear before it at any future date;
or
(ii) that reports by a designated social worker be submitted to the court
within a specified period or from time to time as specified in the order;
(b) at any time after making an order or when a report of non-compliance
mentioned in subsection (4) is referred to it, may call or recall any person
involved in the matter to appear before it.

(3) When aperson appears before the court in terms of subsection (2) the court may—

(8 inquire whether the order has been or is being complied with, and if not, why
the order has not been complied with or is not being complied with;

(b) confirm, vary or withdraw the order; or

(c) enforce compliance with the order, if necessary through a criminal prosecu-
tion in a magistrate’s court or in terms of section 45(2).

(4) Any person may report any aleged non-compliance with an order of a children’s
court, or any alleged worsening of the circumstances of a child following a court order,
to the clerk of the children’s court, who must refer the matter to a presiding officer for
a decision on possible further action.
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Protection of court case records

66. Subject to the Promotion of Accessto Information Act, 2000 (Act No. 2 of 2000),
no person has access to children’s court case records, except—

(a) for the purpose of performing official duties in terms of thisAct;

(b) in terms of an order of court if the court finds that such access would not
compromise the best interests of the child;

(c) for the purpose of areview or appeal; or

(d) for the purpose of bona fide research or the reporting of casesin law reports,
provided the provisions of section 74 are complied with.

Appointment or designation of clerks of children’s courts

67. (1) Subject to the laws governing the public service, the Director-General: Justice
and Constitutional Development may, for every children’s court, appoint or designate
one or more officials in the Department, or may appoint one or more persons in the
prescribed manner and on the prescribed conditions, as clerks of the children’s court,
who must generally assist the court to which they are attached in performing its
functions and who must perform the functions as may be prescribed in this Act or by
way of regulation or in any other law.

(2) If aclerk of the children’s court isfor any reason unableto act assuch or if no clerk
of the children’s court has been appointed or designated for any children’s court under
subsection (1), the presiding officer of the children’s court may designate any competent
official in the Department to act as a clerk of the children’s court for aslong as the said
clerk of the children’s court is unable to act or until a clerk of the children’s court is
appointed or designated under subsection (1), as the case may be.

(3) For purposes of giving full effect to this Act persons may be appointed or
designated as clerk of the children’s court for one or more children’s courts.

Referral of matters by clerk of children’s court

68. If it comes to the attention of the clerk of the children’s court that a child may be
in need of care and protection, the clerk must refer the matter to a designated social
worker for investigation in terms of section 155(2).

Part 3

Pre-hearing conferences, family group conferences, other lay-forums and settling
matters out of court

Pre-hearing conferences

69. (1) If amatter brought to or referred to a children’s court is contested, the court
may order that a pre-hearing conference be held with the parties involved in the matter
in order to—

(a) mediate between the parties;

(b) settle disputes between the parties to the extent possible; and

(c) define the issues to be heard by the court.

(2) Pre-hearing conferences may not be held in the event of a matter involving the
alleged abuse or sexual abuse of a child.

(3) Thechild involved in the matter may attend and may participate in the conference
unless the children’s court decides otherwise.

(4) The court may—

(a) prescribe how and by whom the conference should be set up, conducted and
by whom it should be attended,;

(b) prescribethe manner in which arecord is kept of any agreement or settlement
reached between the parties and any fact emerging from such conference
which ought to be brought to the notice of the court; and

(c) consider the report on the conference when the matter is heard.
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Family group conferences

70. (1) Thechildren’s court may cause afamily group conferenceto be set up with the
parties involved in a matter brought to or referred to a children’s court, including any
other family members of the child, in order to find solutions for any problem involving
the child.

(2) The children’s court must—

(a) appoint a suitably qualified person or organisation to facilitate at the family
group conference;

(b) prescribe the manner in which arecord is kept of any agreement or settlement
reached between the parties and any fact emerging from such conference
which ought to be brought to the notice of the court; and

(c) consider the report on the conference when the matter is heard.

Other lay-forums

71. (1) The children’s court may, where circumstances permit, refer a matter brought
or referred to a children’s court to any appropriate lay-forum, including a traditional
authority, in an attempt to settle the matter by way of mediation out of court.

(2) Lay-forums may not be held in the event of a matter involving the alleged abuse
or sexual abuse of a child.

(3) The children’s court may—

(a) prescribethe manner in which arecord is kept of any agreement or settlement
reached between the parties and any fact emerging from such conference
which ought to be brought to the notice of the court; and

(b) consider areport on the proceedings before the lay-forum to the court when
the matter is heard.

Settling of matters out of court

72. (1) If amatter is settled out of court and the settlement is accepted by all parties
involved in the matter, the clerk of the children’s court must submit the settlement to the
children’s court for confirmation or rejection.

(2) The court must consider the settlement and, if it isin the best interests of the child,
may—

(a) confirm the settlement and make it an order of court;

(b) before deciding the matter, refer the settlement back to the parties for
reconsideration of any specific issues; or

(c) reject the settlement.

Other functions
73. The clerk of the children’s court may attend every children’s court hearing.
Part 4
Miscellaneous matters
Publication of information relating to proceedings
74. No person may, without the permission of a court, in any manner publish any
information relating to the proceedings of a children’s court which reveals or may reveal
the name or identity of a child who is a party or a witness in the proceedings.
Regulations
75. (1) The Minister for Justice and Constitutional Development, after consultation
with the Minister, may make regulations concerning—
(a) the procedures to be followed at or in connection with the proceedings of

children’s courts and the powers, duties and functions of clerks of the
children’s court in asfar asthey relate to the proceedings of children’s courts;
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the form of any application, authority, certificate, consent, notice, order,

process, register or subpoena to be made, given, issued or kept;

the carrying out and monitoring of investigations in terms of section 50(2),

procedures regulating such investigations and the gathering of evidence,

the holding of pre-hearing conferences in terms of section 69, procedures

regulating such conferences and information that must be submitted to a

children’s court;

the holding and monitoring of family group conferences or other lay-forums

in terms of sections 70 and 71, procedures regulating such conferences and

other lay-forums and information that must be submitted to a children’s court;

the qualifications and experience of persons facilitating family group

conferences, including special requirements that apply to persons facilitating

in matters involving the alleged abuse of children;

documents in connection with matters brought to a children’s court and

records of the proceedings of children’s courts, including regulations

determining—

(i) the person by whom, the period for which and the manner in which those
documents and records must be kept; and

(ii) access to those documents and records,

the keeping of records with regard to matters brought to and dealt with by the

children’s court;

the submission of court statistics and progress reports on those matters to the

Magistrates Commission established by section 2 of the Magistrates Act,

1993 (Act No. 90 of 1993);

the payment of remuneration to persons who are not in the employ of the state

as contemplated in sections 49, 50, 62, 69, 70 and 71; and

any other matter required or permitted to be prescribed under this Act.

(2) Section 306(2) and (3), read with such changes as the context may require, applies
to the making of regulations in terms of subsection (1).

*kkk*k

K*kkkk

CHAPTER 7

PROTECTION OF CHILDREN

Part 2

National Child Protection Register

Keeping of National Child Protection Register

111. (1) The Director-General must keep and maintain a register to be called the
National Child Protection Register.
(2) The National Child Protection Register consists of a Part A and a Part B.

Confidentiality of National Child Protection Register

112. (1) All Parts of the Register must be kept confidential and information in the
Register may be accessed and disclosed only as provided for in thisAct.
(2) The Director-General must take adequate steps—

(@)
(b)

to protect the information in the Register; and
if the Register is kept in electronic format, to secure the Register from
unauthorised intrusion.

Part A of Register

Purpose of Part A of Register

113. The purpose of Part A of the Register is—

(@)

to have arecord of abuse or deliberate neglect inflicted on specific children;
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to have a record of the circumstances surrounding the abuse or deliberate
neglect inflicted on the children referred to in paragraph (a);

to use the information in the Register in order to protect these children from
further abuse or neglect;

to monitor cases and services to such children;

to shareinformation between professionalsthat are part of the child protection
team;

to determine patterns and trends of abuse or deliberate neglect of children; and
to use the information in the Register for planning and budgetary purposes to
prevent the abuse and deliberate neglect of children and protect children on a

national, provincial and municipal level.

Contents of Part A of Register

114. (1) Part A of the Register must be a record of—
(a) all reports of abuse or deliberate neglect of a child made to the Director-
General in terms of thisAct;
(b) all convictions of all persons on charges involving the abuse or deliberate
neglect of a child; and
(c) all findings by achildren’s court that a child isin need of care and protection
because of abuse or deliberate neglect of the child.
(2) Part A of the Register must reflect—

(@ in
0]
(i)
(iii)
(iv)
v)
(vi)
(vii)

(b) in
(i)
(i)
(iii)
(iv)
)
(vi)
(vii)

(© in
()
(i)
(iii)
(iv)
(v)
(vi)

in the case of reported incidents referred to in subsection (1)(a)—

the full names, surname, physical address and identification number of
the child;

the age and gender of the child;

whether the child has a disability and if so, the nature of the disability;

whether the child hasachronicillnessand if so, the nature of the chronic
illness;

the nature and a brief account of the incident, including the place and
date of the incident;

the full names, surname, physical address and identification number of
the parents or care-giver of the child; and

the name and physical address of the institution, child and youth care
centre, partial care facility or shelter or drop-in centre, if the incident
occurred at such a place;

in the case of a conviction referred to in subsection (1) (b)—

the full names, surname, physical address and identification number of
the child;

the age and gender of the child;

whether the child has a disability and if so, the nature of the disability;
whether the child hasachronicillness and if so, the nature of the chronic
illness;

the full names, surname, physical address, identification number and
occupation of the convicted person;

the nature and a brief account of the charge and conviction, including the
place and date of the incident of which the person was charged; and
details of the relationship between the convicted person and the child;

in the case of afinding by achildren’s court referred to in subsection (1)(c)—

the full names, surname, physical address and identification number of
the child;

the age and gender of the child;

whether the child has a disability and if so, the nature of the disability;
whether the child hasachronicillnessand if so, the nature of the chronic
illness;

abrief summary of the court’s reasons for finding the child to be in need
of care and protection;

information on the outcome of the court’s finding on the child;
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(vii) the full names, surname, physical address and identification number of
the parents or care-giver of the child; and
(viii) abrief summary of the services rendered to the child found to bein need
of care; and
(d) any other prescribed information.

Access to Part A of Register

115. Only the Director-General and officials of the Department designated by the
Director-General have accessto Part A of the Register, but the Director-General may, on
such conditions as the Director-General may determine, allow access to—

(@) a provincial head of socia development, or an officia of a provincial
department of social development designated by the head of that department,
for the purpose of performing his or her functions in terms of this Act;

(b) designated child protection organisations;

(c) amember of the unit of the South African Police Service tasked with child
protection; or

(d) any other person for the purpose of conducting research on child abuse or
deliberate neglect or related issues on condition that the full names, surname,
physical address and identification number of the child must be excluded.

Disclosure of information in Part A of Register

116. (1) No person may disclose any information in Part A of the Register except—

(a) for the purpose of protecting the interests, safety or well-being of a specific
child;

(b) within the scope of that person’s powers and dutiesin terms of thisAct or any
other legislation;

(c) for the purpose of facilitating an investigation by the South African Police
Servicefollowing acriminal chargeinvolving abuse or deliberate neglect of a
specific child;

(d) to aperson referred to in section 117 on written request by such person; or

(e) when ordered by a court to do so.

(2) The genera rule with regard to the disclosure of information in Part A of the
Register is that it must be in the best interests of the child, unless the information is
disclosed following an inquiry in terms of section 117.

Inquiries on information in Part A of Register

117. (1) Anyone has the right, upon presentation of sufficient proof of his or her
identity, to establish whether or not his or her name appearsin Part A of Register, and if
s0, the reasons why his or her name was entered in the Register.

(2) Inquiriesinterms of subsection (1) must be directed in the prescribed format to the
Director-General on a confidentia basis.

(3) The Director-General must respond to such inquiriesin writing within 21 working
days and indicate whether the relevant person’s name is in Part A of the Register.

Part B of Register
Purpose of Part B of Register
118. The purpose of Part B of the Register is to have a record of persons who are

unsuitable to work with children and to use the information in the Register in order to
protect children in general against abuse from these persons.
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Contents of Part B of Register

119. Part B of the Register must be arecord of persons found in terms of section 120
to be unsuitable to work with children, and must reflect—

(a) the full names, surname, last known physical address and identification
number of the person;

(b) the fingerprints of the person, if available;

(c) aphotograph of the person, if available;

(d) abrief summary of the reasons why the person was found to be unsuitable to
work with children;

(e) inthe case of aperson convicted of an offence against a child, particulars of
the offence of which he or she has been convicted, the sentence imposed, the
date of conviction and the case number; and

() such other prescribed information.

Finding persons unsuitable to work with children

120. (1) A finding that a person is unsuitable to work with children may be made by—
(&) achildren’s court;
(b) any other court in any criminal or civil proceedings in which that person is
involved; or
(c) any forum established or recognised by law in any disciplinary proceedings
concerning the conduct of that person relating to a child.

(2) A finding in terms of subsection (1) may be made by a court or a forum

contemplated in subsection (1) of its own volition or on application by—
(a) anorgan of state involved in the implementation of this Act;
(b) aprosecutor, if the finding is sought in criminal proceedings; or
(c) aperson having a sufficient interest in the protection of children.

(3) Evidence asto whether a person is unsuitable to work with children may be heard
by the court or forum either in the course of or at the end of its proceedings.

(4) In criminal proceedings, a person must be found unsuitable to work with
children—

(a) on conviction of murder, attempted murder, rape, indecent assault or assault
with the intent to do grievous bodily harm with regard to a child; or

(b) if acourt makes afinding and gives a direction in terms of section 77(6) or
78(6) of the Criminal Procedure Act, 1977 (Act No. 51 of 1977) that the
person is by reason of menta illness or mental defect not capable of
understanding the proceedings so as to make a proper defence or was by
reason of mental illness or mental defect not criminally responsible for the act
which constituted murder, attempted murder, rape, indecent assault or assault
with the intent to do grievous bodily harm with regard to a child.

(5) Any person who has been convicted of murder, attempted murder, rape, indecent
assault or assault with the intent to do grievous bodily harm with regard to achild during
the five years preceding the commencement of this Chapter, is deemed to have been
found unsuitable to work with children.

(6) A finding in terms of subsection (1)(b) that a person is unsuitable to work with
children is not dependent upon afinding of guilty or innocent in the criminal trial of that
person.

Disputes concer ning findings

121. The person in respect of whom afinding in terms of section 120 has been made
may—
(a) appeal against thefinding to ahigher court, if the finding was made by a court,
or
(b) have the finding reviewed by a court, if the finding was made by a forum
contemplated in section 120(1)(c).
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Findings to be reported to Director-General

122. (1) Theregistrar of the relevant court, or the relevant administrative forum, or, if
the finding was made on application in terms of section 120(2), the person who brought
the application, must notify the Director-General in writing—

(a) of any finding in terms of section 120 that a person is unsuitable to work with
children; and
(b) of any appeal or review lodged by the affected person.

(2) The Director-General must enter the name of a person found unsuitable to work
with children as contemplated in section 120 in Part B of the Register regardless of
whether appeal proceedings have been instituted or not.

(3) If, after appeal or review proceedings have been concluded, a finding in terms of
section 120 that a person is unsuitable to work with children is reversed, the
Director-General must forthwith remove the name of the person from the Register.

Consequences of entry of namein Part B of Register

123. (1) No person whose name appears in Part B of the Register may—

(&) manage or operate, or participate or assist in managing or operating, an
institution providing welfare services to children, including a child and youth
care centre, a partial care facility, a shelter or drop-in centre, a cluster foster
care scheme, a school, club or association providing services to children;

(b) work with or have access to children at an institution providing welfare
services to children, including a child and youth care centre, a partial care
facility, a shelter or drop-in centre, a school, club or association providing
servicesto children, or in implementing a cluster foster care scheme, either as
an employee, volunteer or in any other capacity;

(c) be permitted to become the foster parent or adoptive parent of a child;

(d) work in any unit of the South African Police Service tasked with child
protection;

(e) beemployedinterms of the Public ServiceAct in aposition where that person
works with or has access to children;

() be employed in terms of the Municipal SystemsAct in a position where that
person works with or has access to children; or

(g) work in any other form of employment or activity as may be prescribed.

(2) No person managing or operating or who participates or assists in managing or
operating an institution providing welfare services to children, including a child and
youth care centre, apartial care facility, ashelter or drop-in centre or aschool may allow
a person whose name appears in Part B of the Register to work with or have access to
children at the centre, facility, shelter or school, either as an employee, volunteer or in
any other capacity.

(3) No designated child protection organisation may allow a person whose name
appears in Part B of the Register to work with or have access to children on its behalf,
either as an employee, volunteer or in any other capacity.

(4) The South African Police Service may not allow a person whose name appearsin
Part B of the Register to work in a unit of the Service tasked with child protection.

(5) The head of astate department may not allow a person whose name appearsin Part
B of the Register to be employed in a position where that person works with or has
access to children.

(6) The municipal council of a municipality may not allow a person whose name
appears in Part B of the Register to be employed in a position where that person works
with or has access to children.
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Disclosure of entry of namein Part B of Register

124. (1) If the name of apersonisentered in Part B of the Register and that person—

(@

(b)

(©)

(d)

(€

works with or has access to children at an ingtitution providing welfare
services to children, including a child and youth care centre, a partial care
facility, ashelter or drop-in centre or aschool either as an employee, volunteer
or in any other capacity, that person must disclose that fact to the person who
manages or operates the institution, centre, facility, shelter or school;
workswith or has accessto children on behalf of adesignated child protection
organisation either as an employee, volunteer or in any other capacity, that
person must disclose that fact to the organisation;

works in a unit of the South African Police Service tasked with child
protection, that person must disclose that fact to the South African Police
Service;

is employed in terms of the Public Service Act in a position where he or she
works with or has accessto children, that person must disclose that fact to the
head of the state department in which he or she is employed; or

is employed in terms of the Municipal SystemsAct in a position where he or
she works with or has access to children, that person must disclose that fact to
the municipal council of the municipality concerned.

(2) A person contemplated in subsection (1) who fails to disclose the fact that his or
her name is entered in Part B of the Register is guilty of misconduct and his or her
services may be terminated as a result thereof.

Accessto Part B of Register

125. (1) Only the following persons have access to Part B of the Register:

(@)
(b)
(©)
(d)

(€

the Director-Generadl;

officials in the Department designated by the Director-General;

aprovincia head of socia development;

officialsin the provincial department of social development designated by the
provincial head of social development; and

the manager or person in control of adesignated child protection organisation
dealing with foster care and adoption.

(2) The Director-General may, on such conditions as the Director-General may
determine, allow officials of a provincial education department designated by the head
of that department access to Part B of the Register for the purpose of implementing
section 123 in relation to schools under the jurisdiction of that department.

Establishment of information in Part B of Register

126. (1) Before a person is allowed—

(@)

(b)

(©

(d)

to work with or have access to children at an institution providing welfare
services to children, including a child and youth care centre, a partial care
facility, ashelter or drop-in centre or school, the person managing or operating
the institution, centre, facility, shelter or school must establish whether or not
that person’s name appears in Part B of the Register;

to work with or have access to children on behalf of a designated child
protection organisation, the organisation must establish whether or not that
person’s name appears in Part B of the Register;

to work in a unit of the South African Police Service tasked with child
protection, the Service must establish whether or not that person’s name
appears in Part B of the Register;

to be employed in terms of the Public ServiceAct in aposition where he or she
workswith or has accessto children, the head of the state department in which
he or sheisto be employed must establish whether or not that person’s name
appears in Part B of the Register; or
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to be employed in terms of the Municipal SystemsAct in aposition where he
or she works with or has access to children, the municipal council of that
municipality must establish whether or not that person’s name appearsin Part
B of the Register.

(2) Within 12 months of the commencement of this chapter—

(@)

(b)

(©

(d)

(€)

the person managing or operating an institution, centre, facility, shelter or
school contemplated in subsection (1)(a) must establish whether the name of
any person who works with or has access to children at the institution, centre,
facility, shelter or school appearsin Part B of the Register;

a designated child protection organisation contemplated in subsection (1)(b)
must establish whether the name of any person who works with or has access
to children on behalf of the organisation appearsin Part B of the Register;
the South African Police Service must establish whether the name of any
person who works in a unit of the South African Police Service tasked with
child protection appears in Part B of the Register;

the head of every state department must establish whether the name of any
person employed in terms of the Public Service Act in a position where he or
sheworkswith or has access to children appearsin Part B of the Register; and
the municipal council of every municipality must establish whether the name
of any person employed in terms of the Municipal SystemsAct in a position
where he or she works with or has access to children appearsin Part B of the
Register.

(3) Anyone has the right, upon presentation of sufficient proof of his or her identity,
to establish whether or not his or her name appears in Part B of the Register, and if so,
the reasons why his or her name was entered in the Register.

(4) Inquiries in terms of subsection (1), (2) or (3) must be directed in writing to the
Director-General on a confidential basis.

(5) In the event of an inquiry made to the Director-General in terms of—

(@)

(b)

(©

subsection (1), the Director-General must respond in writing within 21
working days by indicating whether the person’s name appearsin Part B of the
Register or not;

subsection (2), the Director-General must respond in writing within six
months by indicating whether the person’s name appears in Part B of the
Register or not; and

subsection (3), the Director-General must respond in writing within 21
working days by indicating whether the person’s name appearsin Part B of the
Register, and if so, the reasons why his or her name was entered in the
Register.

Disclosure of namesin Part B of Register prohibited

127. (1) No person may disclose the fact that the name of a particular person appears
in Part B of the Register except —

(@)
(b)

(©)
(d)

within the scope of that person’s powers and duties in terms of thisAct or any
other law;

to abody referred to in section 126(1) or (2) on written request by such person
or institution;

to a person referred to in section 126(3); or

when ordered by a court to do so.

(2) The genera rule with regard to the disclosure of information in Part B of the
Register is that it must be in the best interests of the child, unless the information is
disclosed following an inquiry in terms of section 126.

(3) The Director-General must inform a person found unsuitable to work with
children when that person’s name and particulars are entered in Part B of the Register.
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Removal of name from Register

128. (1) A person whose name appears in Part B of the Register may in terms of
subsection (2) apply for the removal of his or her name and any information relating to
that person from the Register.

(2) Application for the removal of a name and particulars from the Register may be
made—

(a) toany court, including a children’s court;

(b) to the Director-General, if the entry was made in error; or

(c) tothe High Court if the Director-General refuses an application in terms of
paragraph (b).

(3) An application in terms of subsection (1) to remove a person’s name and
particulars from Part B of the Register on the ground that the affected person has been
rehabilitated, may only be made after at least five years have lapsed since the entry was
made and after considering the prescribed criteria.

(4) The name and particulars of aperson convicted more than once of an offence with
regard to a child may not be removed from Part B of the Register.

Part 3
Protective measures relating to health of children
Consent to medical treatment and surgical operation

129. (1) Subject to section 5(2) of the Choice on Termination of Pregnancy Act, 1996
(Act No. 92 of 1996), a child may be subjected to medical treatment or a surgical
operation only if consent for such treatment or operation has been given in terms of
either subsection (2), (3), (4), (5), (6) or (7).

(2) A child may consent to his or her own medical treatment or to the medical
treatment of his or her child if—

(a) thechild is over the age of 12 years; and
(b) thechildisof sufficient maturity and hasthe mental capacity to understand the
benefits, risks, social and other implications of the treatment.

(3) A child may consent to the performance of a surgical operation on him or her or
his or her child if—

(a) thechild is over the age of 12 years; and

(b) thechildisof sufficient maturity and hasthe mental capacity to understand the
benefits, risks, socia and other implications of the surgical operation; and

(c) thechildisduly assisted by his or her parent or guardian.

(4) The parent, guardian or care-giver of achild may, subject to section 31, consent to

the medical treatment of the child if the child is—
(a) under the age of 12 years; or
(b) over that age but is of insufficient maturity or is unable to understand the
benefits, risks and social implications of the treatment.

(5) The parent or guardian of a child may, subject to section 31, consent to a surgical

operation on the child if the child is—
(a8 under the age of 12 years; or
(b) over that age but is of insufficient maturity or is unable to understand the
benefits, risks and socia implications of the operation.

(6) The superintendent of a hospital or the person in charge of the hospital in the
absence of the superintendent may consent to the medical treatment of or a surgical
operation on a child if—

(a) the treatment or operation is necessary to preserve the life of the child or to
save the child from serious or lasting physical injury or disability; and

(b) the need for the treatment or operation is so urgent that it cannot be deferred
for the purpose of obtaining consent that would otherwise have been required.

(7) The Minister may consent to the medical treatment of or surgical operation on a
child if the parent or guardian of the child—

(a) unreasonably refuses to give consent or to assist the child in giving consent;
(b) isincapable of giving consent or of assisting the child in giving consent;

(c) cannot readily be traced; or

(d) isdeceased.
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(8) The Minister may consent to the medical treatment of or surgical operation on a
child if the child unreasonably refuses to give consent.

(9) A High Court or children’s court may consent to the medical treatment of or a
surgical operation on achild in al instances where another person that may give consent
in terms of this section refuses or is unable to give such consent

(10) No parent, guardian or care-giver of a child may refuse to assist a child in terms
of subsection (3) or withhold consent in terms of subsections (4) and (5) by reason only
of religious or other beliefs, unless that parent or guardian can show that there is a
medically accepted alternative choice to the medical treatment or surgical operation
concerned.

HIV-testing

130. (1) Subject to section 132, no child may be tested for HIV except when—

(@
(b)

it isin the best interests of the child and consent has been given in terms of
subsection (2); or
the test is necessary in order to establish whether—

(i) aheathworker may have contracted HIV due to contact in the course of
a medical procedure involving contact with any substance from the
child’s body that may transmit HIV; or

(if) any other person may have contracted HIV due to contact with any
substance from the child’s body that may transmit HIV, provided the test
has been authorised by a court.

(2) Consent for a HIV-test on a child may be given by—

(@)

(b)

(©

(d)

()

(f)

the child, if the child is—

(i) 12 years of age or older; or

(if) under the age of 12 years and is of sufficient maturity to understand the
benefits, risks and social implications of such atest;

the parent or care-giver, if the child is under the age of 12 years and is not of

sufficient maturity to understand the benefits, risks and socia implications of

such a test;

the provincial head of social development, if the child is under the age of 12

years and is not of sufficient maturity to understand the benefits, risks and

socia implications of such atest;

a designated child protection organisation arranging the placement of the

child, if the child is under the age of 12 years and is not of sufficient maturity

to understand the benefits, risks and social implications of such atest;

the superintendent or person in charge of a hospital, if—

(i) the child isunder the age of 12 years and is not of sufficient maturity to
understand the benefits, risks and social implications of such atest; and

(if) the child has no parent or care-giver and there is no designated child
protection organisation arranging the placement of the child; or

a children’s court, if—

(i) consent in terms of paragraph (@), (b), (¢) or (d) is unreasonably
withheld; or

(if) the child or the parent or care-giver of the child is incapable of giving
consent.

HIV-testing for foster care or adoption purposes

131. If HIV-testing of a child is done for foster care or adoption purposes, the state
must pay the cost of such tests where circumstances permit.
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Counselling before and after HIV-testing

132. (1) A child may be tested for HIV only after proper counselling, by an
appropriately trained person, of —
(a) thechild, if the child is of sufficient maturity to understand the benefits, risks
and socia implications of such atest; and
(b) the child’s parent or care-giver, if the parent or care-giver has knowledge of
the test.
(2) Post-test counselling must be provided by an appropriately trained person to —
(a) thechild, if thechildisof sufficient maturity to understand theimplications of
the result; and
(b) the child’s parent or care-giver, if the parent or care-giver has knowledge of
the test.

Confidentiality of information on HIV/AIDS status of children

133. (1) No person may disclose the fact that a child is HIV-positive without consent
given in terms of subsection (2 ), except—

(a) within the scope of that person’s powers and dutiesin terms of thisAct or any
other law;

(b) when necessary for the purpose of carrying out the provisions of this Act;

(c) for the purpose of legal proceedings; or

(d) intermsof an order of a court.

(2) Consent to disclose the fact that a child is HIV-positive may be given by —

(a) thechild, if the child is—

(i) 12 years of age or older; or

(if) under the age of 12 years and is of sufficient maturity to understand the
benefits, risks and social implications of such a disclosure;

(b) the parent or care-giver, if the child is under the age of 12 years and is not of
sufficient maturity to understand the benefits, risks and socia implications of
such a disclosure;

(c) a designated child protection organisation arranging the placement of the
child, if the child is under the age of 12 years and is not of sufficient maturity
to understand the benefits, risks and social implications of such a disclosure;

(d) the superintendent or person in charge of a hospital, if—

(i) the child isunder the age of 12 years and is not of sufficient maturity to
understand the benefits, risks and socia implications of such a
disclosure; and

(if) the child has no parent or care-giver and there is no designated child
protection organisation arranging the placement of the child; or

(e) achildren’s court, if —

(i) consentinterms of paragraph (a), (b), (c) or (d) isunreasonably withheld
and disclosure is in the best interests of the child; or

(if) the child or the parent or care-giver of the child is incapable of giving
consent.

Access to contraceptives

134. (1) No person may refuse—
(a) to sell condoms to a child over the age of 12 years; or
(b) to provide a child over the age of 12 years with condoms on request where
such condoms are provided or distributed free of charge.
(2) Contraceptives other than condoms may be provided to a child on request by the
child and without the consent of the parent or care-giver of the child if—
(a) thechildisat least 12 years of age;
(b) proper medical advice is given to the child; and
(c) amedical examination is carried out on the child to determine whether there
are any medical reasons why a specific contraceptive should not be provided
to the child.
(3) A child who obtains condoms, contraceptives or contraceptive advice in terms of
thisAct is entitled to confidentiality in this respect, subject to section 105.

K*kkkk
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Regulations

142. The Minister may make regulations in terms of section 306—
*kkk*k

(g) prescribing the manner and format in which the National Child Protection
Register must be established and maintained;

(h) prescribing criteria for finding persons unsuitable to work with children;

(i) prescribing the procedure to be followed and the time periods to be adhered to
when reporting a finding that a person is unsuitable to work with children to
the Director-General;

(j) prescribing criteria for the assessment of applications for the removal of
names of persons from Part B of the National Child Protection Register; and

(k) prescribing any other matter necessary to facilitate the implementation of this
Chapter.

*kkk*k

CHAPTER 9
CHILD IN NEED OF CARE AND PROTECTION
Part 1
I dentification of child in need of care and protection
Child in need of care and protection

150. (1) A child isin need of care and protection if, the child—

(a) hasbeen abandoned or orphaned and is without any visible means of support;

(b) displays behaviour which cannot be controlled by the parent or care-giver;

(c) livesor works on the streets or begs for aliving;

(d) isaddicted to adependence-producing substance and iswithout any support to
obtain treatment for such dependency;

(e) has been exploited or lives in circumstances that expose the child to
exploitation;

(f) livesin orisexposed to circumstances which may seriously harm that child’'s
physical, mental or socia well-being;

(g) may beat risk if returned to the custody of the parent, guardian or care-giver
of the child asthereisreason to believe that he or shewill livein or be exposed
to circumstances which may seriously harm the physical, mental or socia
well-being of the child;

(h) isinastate of physical or mental neglect; or

(i) isbeing maltreated, abused, deliberately neglected or degraded by a parent, a
care-giver, a person who has parental responsibilities and rights or a family
member of the child or by a person under whose control the child is.

(2) A child found in the following circumstances may be a child in need of care and
protection and must be referred for investigation by a designated social worker:

(a) achild who isavictim of child labour; and

(b) achildin a child-headed household.

(3) If after investigation a social worker finds that a child referred to in subsection (2)
isnot achild in need of care and protection as contemplated in subsection (1), the social
worker must where necessary take measures to assist the child, including counselling,
mediation, prevention and early intervention services, family reconstruction and
rehabilitation, behaviour modification, problem solving and referral to another suitably
qualified person or organisation.

Removal of child to temporary safe care by court order

151. (1) If, on evidence given by any person on oath or affirmation before apresiding
officer it appears that a child who residesin the area of the children’s court concerned is
in need of care and protection, the presiding officer must order that the question of
whether the child is in need of care and protection be referred to a designated social
worker for an investigation contemplated in section 155(2).
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(2) A presiding officer issuing an order in terms of subsection (1) may also order that
the child be placed in temporary safe careif it appearsthat it is necessary for the safety
and well-being of the child.

(3) When referring the question whether the child isin need of care and protection in
terms of subsection (1) or when making an order in terms of subsection (2), the
children’s court may exercise any of the functionsassigned to it in terms of section 50(1)
to (3).

(4) An order issued in terms of subsection (2) must identify the child in sufficient
detail to execute the order.

(5) A person authorised by a court order may, either alone or accompanied by apolice
official —

(a) enter any premises mentioned in the order;
(b) remove the child from the premises; and
(c) on those premises exercise any power mentioned in section 50(3)(a) to (d).

(6) A police officia referred to in subsection (5) may use such force as may be
reasonably necessary to overcome any resistance against the entry of the premises
contemplated in subsection (5)(a), including the breaking of any door or window of such
premises: Provided that the police official shall first audibly demand admission to the
premises and notify the purpose for which he or she seeks to enter such premises.

(7) The person who has removed a child in terms of the court order must—

(a) without delay but within 24 hoursinform the parent, guardian or care-giver of
the child of the removal of the child, if that person can readily be traced; and

(b) within 24 hoursrefer the matter to adesignated social worker for investigation
in terms of section 155(2); and

(c) report the matter to the relevant provincial department of social devel opment.

(8) The best interests of the child must be the determining factor in any decision
whether a child in need of care and protection should be removed and placed in
temporary safe care, and al relevant facts must for this purpose be taken into account,
including the safety and well-being of the child as the first priority.

Removal of child to temporary safe care without court order

152. (1) A designated social worker or a police official may remove a child and place
the child in temporary safe care without acourt order if there are reasonable grounds for
believing—

(a) that the child—

(i) isinneed of care and protection; and
(il) needs immediate emergency protection;

(b) that the delay in obtaining a court order for the removal of the child and
placing the child in temporary safe care may jeopardise the child's safety and
well-being; and

(c) thattheremoval of the child from hisor her home environment isthe best way
to secure that child's safety and well-being.

(2) If a designated social worker has removed a child and placed the child in
temporary safe care as contemplated in subsection (1), the social worker must—

(a) without delay but within 24 hoursinform the parent, guardian or care-giver of
the child of the removal of the child, if that person can readily be traced; and

(b) not later than the next court day inform the relevant clerk of the children’'s
court of the removal of the child; and

(c) report the matter to the relevant provincial department of social devel opment.

(3) If apolice official has removed a child and placed the child in temporary safe care
as contemplated in subsection (1), the police official must—

(a) without delay but within 24 hoursinform the parent, guardian or care-giver of
the child of the removal of the child, if that person can readily be traced; and

(b) refer the matter to a designated social worker for investigation contemplated
in section 155(2); and

(c) without delay but within 24 hours notify the provincial department of social
development of the removal of the child and of the place where the child has
been placed; and

(d) not later than the next court day inform the relevant clerk of the children’s
court of the removal of the child.
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(4) The best interests of the child must be the determining factor in any decision
whether a child in need of care and protection should be removed and placed in
temporary safe care, and al relevant facts must for this purpose be taken into account,
including the possible removal of the alleged offender in terms of section 153 from the
home or place where the child resides, and the safety and well-being of the child as the
first priority.

(5) Misuse of a power referred to in subsection (1) by a designated social worker in
the service of a designated child protection organisation —

(a) constitutes unprofessional or improper conduct as contemplated in section
27(1)(b) of the Social Service ProfessionsAct, 1978 (Act No. 110 of 1978) by
that social worker; and

(b) is a ground for an investigation into the possible withdrawal of that
organisation’s designation.

(6) Misuse of a power referred to in subsection (1) by a designated socia worker
employed in terms of the Public Service Act or the Municipal Systems Act constitutes
unprofessional or improper conduct as is contemplated in section 27(1)(b) of the Social
Service Professions Act, 1978 (Act No. 110 of 1978) by that social worker.

(7) Misuse of a power referred to in subsection (1) by a police official constitutes
grounds for disciplinary proceedings against such police official as contemplated in
section 40 of the South African Police Service Act, 1995 (Act No. 68 of 1995).

(8) Any person who removes a child must comply with the prescribed procedure.

Written notice to alleged offender

153. (2) A police official to whom areport contemplated in section 105(1) or (2) or a
request contemplated in section 105(7) has been made, may, if he or sheis satisfied that
it will be in the best interests of the child if the alleged offender is removed from the
home or place where the child resides, issue a written notice which—

(a) specifiesthe names, surname, residential address, occupation and status of the
aleged offender;

(b) cals upon the alleged offender to leave the home or place where the child
resides and refrain from entering such home or place or having contact with
the child until the court hearing specified in paragraph (c);

(c) calsuponthealleged offender to appear at achildren’s court at aplace and on
adate and at atime specified in the written notice to advance reasons why he
or she should not be permanently prohibited from entering the home or place
where the child resides: Provided that the date so specified shall be the first
court day after the day upon which the notice is issued; and

(d) contains a certificate under the hand of the police official that he or she has
handed the original of such written notice to the alleged offender and that he
or she has explained to the alleged offender the importance thereof.

(2) The policeofficial must forthwith forward aduplicate original of the written notice
to the clerk of the children’s court.

(3) The mere production to the court of the duplicate original referred to in subsection
(2) isprimafacie proof of theissue of the original thereof to the alleged offender and that
such original was handed to the offender.

(4) The provisions of section 55 of the Criminal Procedure Act, 1977 (Act No. 51 of
1977) apply, with the necessary changes, to a written notice handed to an alleged
offender in terms of subsection (1).

(5) A children’s court before which an alleged offender to whom a written notice in
terms of subsection (1) has been issued, appears, may summarily inquire into the
circumstances which gave rise to the issuing of the notice.

(6) The court may, after having considered the circumstances which gave rise to the
issuing of the written notice and after having heard the alleged offender—

(a) issue an order prohibiting the alleged offender from entering the home or
place where the child resides or from having any contact with the child, or
both from entering such home or place and having contact with the child, for
such period of time as the court deems fit;

(b) order that the alleged offender may enter the home or the place where the child
resides or have contact with the child upon such conditions as would ensure
that the best interests of the child are served;
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(c) order that the alleged offender will be responsible for the maintenance of his
or her family during the period contemplated in paragraph (a);
(d) refer the matter to a designated social worker for an investigation contem-
plated in section 155(2); or
(e) make such other order with regard to the matter as the court deems fit.
(7) Misuse of a power referred to in subsection (1) by a police official constitutes
grounds for disciplinary proceedings against such police official as contemplated in
section 40 of the South African Police Service Act, 1995 (Act No. 68 of 1995).

Other children in need of care and protection

154. If there are reasonable grounds for believing that a child at the same place or on
the same premises as a child placed in temporary safe care in terms of section 47, 151
or 152 isin need of care and protection, the person under whose care the child placed in
temporary safe careis or the provincial head of social development may refer that child
to a designated social worker for investigation contemplated in section 155(2).

Part 2
Children’s court processes
Decision of question whether child isin need of care and protection

155. (1) A children’s court must decide the question of whether a child who was the
subject of proceedings in terms of section 47, 151, 152 or 154 isin need of care and
protection.

(2) Before the child is brought before the children’s court, a designated social worker
must investigate the matter and within 90 days compile areport in the prescribed manner
on whether the child isin need of care and protection.

(3) The designated social worker must report the matter to the relevant provincia
department of social development.

(4) (a) If, after an investigation contemplated in subsection (2), the designated social
worker finds that the child is not in need of care and protection, he or she must indicate
the reasons for the finding in the report, which must be submitted to the children’s court
for review.

(b) The designated socia worker must where necessary indicate in the report the
measures recommended to assist the family, including counselling, mediation,
prevention and early intervention services, family reconstruction and rehabilitation,
behaviour modification, problem solving and referral to another suitably qualified
person or organisation.

(5) If, after an investigation contemplated in subsection (2), the designated social
worker finds the child to be in need of care and protection, that child must be brought
before the children’s court.

(6) The children’s court hearing the matter may—

(&) adjourn the matter for a period not exceeding 14 days at atime; and
(b) order that, pending decision of the matter, the child must—
(i) remain intemporary safe care at the place where the child is kept;
(if) betransferred to another place in temporary safe care;
(iii) remain with the person under whose control the child is;
(iv) beput under the control of afamily member or other relative of the child;
or
(v) be placed in temporary safe care.

(7) If the court finds that the child isin need of care and protection, the court may
make an appropriate order in terms of section 156.

(8) If the court finds that the child is not in need of care and protection, the court—

(&) must make an order that the child, if the child is in temporary safe care, be
returned to the person in whose control the child was before the child was put
in temporary safe care;

(b) may make an order for early intervention services in terms of thisAct; or

() must decline to make an order, if the child is not in temporary safe care.
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(9) When deciding the question of whether a child is a child in need of care and
protection in terms of subsection (1) the court must have regard to the report of the
designated social worker referred to in subsection (2).

Orderswhen child isfound to be in need of care and protection

156. (1) If achildren’s court finds that a child is in need of care and protection the
court may make any order which is in the best interests of the child, which may be or
include an order—

(@)
(b)

(©

(d)

(€

referred to in section 46;
confirming that the person under whose control the child is may retain control
of thechild, if the court findsthat that personisasuitable person to provide for
the safety and well-being of the child;
that the child be returned to the person under whose care the child was before
the child was placed in temporary safe care, if the court finds that that person
is a suitable person to provide for the safety and well-being of the child;
that the person under whose care the child was must make arrangements for
the child to be taken care of in a partial care facility at the expense of such
person, if the court finds that the child became in need of care and protection
because the person under whose care the child was lacked the time to care for
the child;
if the child has no parent or care-giver or has a parent or care-giver but that
person is unable or unsuitable to care for the child, that the child be placed
in—
(i) foster care with a suitable foster parent;
(if) foster care with agroup of persons or an organisation operating a cluster
foster care scheme;
(iif) temporary safe care, pending an application for, and finalisation of, the
adoption of the child;
(iv) shared care where different care-givers or centres aternate in taking
responsibility for the care of the child at different times or periods; or
(v) achild and youth care centre designated in terms of section 158 that
provides aresidentia care programme suited to the child’'s needs;

*kkk*k

(9)

(h)

()

(K

that the child be placed in afacility designated by the court which is managed
by an organ of state or registered, recognised or monitored in terms of any law,
for the care of children with disabilities or chronic illnesses, if the court finds
that—

(i) the child has a physical or mental disability or chronic illness; and

(if) itisinthe best interests of the child to be cared for in such facility;
that the child be placed in a child and youth care centre selected in terms of
section 158 which provides a secure care programme suited to the needs of the
child, if the court finds—

(i) that the parent or care-giver cannot control the child; or

(ii) that the child displays crimina behaviour;

that the child receive appropriate treatment or attendance, if needs be at state
expense, if the court finds that the child isin need of medical, psychological
or other treatment or attendance;

that the child be admitted as an inpatient or outpatient to an appropriate
facility if the court finds that the child isin need of treatment for addiction to
a dependence-producing substance; or

interdicting a person from maltreating, abusing, neglecting or degrading the
child or from having any contact with the child, if the court finds that—

(i) the child has been or is being maltreated, abused, neglected or degraded

by that person;
(if) the relationship between the child and that person is detrimental to the
well-being or safety of the child; or

(iii) the child is exposed to a substantial risk of imminent harm.
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(2) The court that makes an order contemplated in subsection (1) may order that the
child concerned be kept in temporary safe care until such time as effect can be given to
the court’s order.

(3) An order made by the court in terms of subsection (1)—

(a) issubject to such conditions as the court may determine which, in the case of

the placement of achild in terms of subsection (1) (€) (i), (ii), (iii), (iv) or (v),

may include a condition—

(i) rendering the placement of the child subject to supervision servicesby a
designated social worker or authorised officer;

(if) rendering the placement of the child subject to reunification services
being rendered to the child and the child’'s parents, care-giver or
guardian, asthe case may be, by adesignated social worker or authorised
officer; or

(iif) requiring the person in whose care the child has been placed, to
co-operate with the supervising designated social worker or authorised
officer or to comply with any requirement laid down by the court, failing
which the court may reconsider the placement; and

(b) may be reconsidered by a children’s court at any time, and be confirmed,
withdrawn or amended as may be appropriate.

(4) If acourt finds that a child is not in need of care and protection the court may
neverthel essissue an order referred to in subsection (1) in respect of the child, excluding
a placement order.

Court ordersto be aimed at securing stability in child’s life

157. (1) Before a children’s court makes an order in terms of section 156 for the
removal of the child from the care of the child's parent or care-giver, the court must—
(a) obtain and consider areport by a designated social worker on the conditions

of the child's life, which must include—

(i) an assessment of the developmental, therapeutic and other needs of the
child;

(if) details of family preservation services that have been considered or
attempted; and

(iii) adocumented permanency plan taking into account the child's age and
developmental needs aimed at achieving stability in the child's life and
containing the prescribed particulars; and

(b) consider the best way of securing stability in the child’s life, including
whether such stability could be secured by—

(i) leaving the child in the care of the parent or care-giver under the
supervision of adesignated social worker, provided that the child’s safety
and well-being must receive first priority;

(i) placing the child in alternative care for alimited period to allow for the
reunification of the child and the parent or care-giver with the assistance
of a designated social worker;

(iii) placing the child in alternative care with or without terminating parental
responsibilities and rights of the parent or care-giver;

(iv) making the child available for adoption; or

(v) issuing instructions as to the evaluation of progress made with the
implementation of the permanency plan at specified intervals.

(2) A designated socia worker facilitating the reunification of achild with the child’s
family in terms of subsection (1)(b)(ii) must—
(a) investigate the causes why the child left the family home;
(b) address those causes and take precautionary action to prevent a recurrence;
and
(c) provide counselling to both the child and the family before and after
reunification.
(3) A very young child who has been orphaned or abandoned by its parents must be
made available for adoption in the prescribed manner and within the prescribed period
except when thisis not in the best interests of the child.
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(4) When issuing an order involving the removal of the child from the care of the
child’'s parent or care-giver, the court may includein the court order instructions asto the
implementation of the permanency plan for the child.

Placement of child in child and youth care centre

158. (1) A children’s court may issue an order placing achild in the care of achild and
youth care centre only if another option is not appropriate.

(2) If achildren’s court decides that a child should be placed in the care of achild and
youth care centre, the court must —

(a) determine the residential care programme best suited for the child; and

(b) order that the child be placed in a child and youth care centre offering that
particular residential care programme.

(3) The provincial head of social development in the relevant province must place the
child in achild and youth care centre offering the residential care programme which the
court has determined for the child, taking into account —

(a) the developmental, therapeutic, educational and other needs of the child;

(b) the permanency plan for the child which was considered by the court, and any
instructions issued by the court with regard to the implementation of the
permanency plan;

(c) any other instructions of the court;

(d) the distance of the centre from the child’s family or community;

(e) the safety of the community and other children in the centre, in the case of a
child in need of secure care; and
any other relevant factors.

(4) The provincial head of social development must, as a general rule, select a centre
offering the programme ordered by the court which islocated as close as possible to the
child’'s family or community.

Duration and extension of orders

159. (1) An order made by a children’s court in terms of section 156—
(a) lapseson expiry of—
(i) two years from the date the order was made; or
(if) such shorter period for which the order was made; and
(b) may be extended by achildren’s court for a period of not more than two years
at atime.
(2) When deciding on an extension of the period of a court order in terms of
subsection (1), the court must take cognisance of the views of—
(a) the child;
(b) the parent and any other person who has parental responsihilitiesand rightsin
respect of the child;
(c) where appropriate, the management of the centre where the child is placed;
and
(d) any aternative care-giver of that child.
(3) No court order referred to in subsection (1) extends beyond the date on which the
child in respect of whom it was made reaches the age of 18 years.

Regulations

160. The Minister, after consultation with the Minister for Justice and Constitutional
Development in respect of court orders, may make regulations prescribing—

(a) the particulars which permanency plans must contain;

(b) the manner in, and intervals at which, permanency plans must be evaluated;

(c) proceduresfor determining whether a child has been abandoned or orphaned;
and

(d) generaly, any other ancillary or incidental administrative or procedural matter
that may be necessary to prescribe in order to facilitate the implementation or
administration of this Chapter.
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CHAPTER 10
CONTRIBUTION ORDER
I'ssue of contribution order

161. (1) A children’s court may make an order instructing a respondent to pay a sum

of money or arecurrent sum of money —
(a) as a contribution towards the maintenance or treatment of, or the costs
resulting from the other special needs of a child—
(i) placed in aternative care; or
(ii) temporarily removed by order of the court from the child’s family for
treatment, rehabilitation, counselling or another reason; or
(b) asashort-term emergency contribution towards the maintenance or treatment
of, or the costsresulting from, the other special needs of achild in urgent need.

(2) A contribution order takes effect from the date on which it is made unless the court
orders that it takes effect from an earlier or later date.

(3) A children’s court may vary, suspend or rescind a contribution order or revive the
order after it has been rescinded.

(4) If acourt other than the court which made a contribution order varies, suspends,
rescinds or revives the order in terms of subsection (3), the clerk of the first-mentioned
court must immediately inform the clerk of the last mentioned court of such variation,
suspension, rescission or revival.

Jurisdiction

162. (1) A contribution order may be made, varied, suspended, rescinded or revived
by the children’s court of the areain which—

(a) the respondent is ordinarily resident, carries on business or is employed; or
(b) the child involved in the matter is ordinarily resident.

(2) A provisional contribution order may be made by a children’s court having
jurisdiction in terms of subsection (1)(b) against a respondent resident in any country
which is a proclaimed country within the meaning of the Reciprocal Enforcement of
Maintenance OrdersAct, 1963 (Act No. 80 of 1963), or a designated country within the
meaning of the Reciprocal Enforcement of Maintenance Orders (Countries in Africa)
Act, 1989 (Act No. 6 of 1989).

Effect of contribution order

163. (1) A contribution order and a provisional contribution order have the effect of a
maintenance order and a provisional maintenance order in terms of the MaintenanceAct
and the Reciprocal Enforcement of Maintenance OrdersAct, 1963 (Act No. 80 of 1963),
as the case may be.

(2) Sections 31 and 40 of the Maintenance Act, read with such changes as the context
may require, apply to a person who refuses or fails to comply with a contribution order.

Payments to be made to person determined by court

164. A contribution order must instruct the respondent to pay the sum stated therein
to such person or institution as the court may determine.

Attachment of wages of respondent

165. (1) A children’s court which has made a contribution order against a respondent
may—
(a) order the employer of the respondent—
(i) to deduct the amount of the contribution which that respondent has been
ordered to pay, from the respondent’s wages, salary or remuneration; and
(if) to such person or ingtitution specified in the order; or
(b) vary, suspend or rescind such an order or revive the order after it has been
rescinded.
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(2) The employer must promptly pay any amount deducted under an order in terms of
subsection (1) to such person or institution as may be specified in the order.

Change of residence or work by respondent

166. A respondent against whom a contribution order is in force must—
(a) dive notice, in writing, to the clerk of the children’s court which made the
order of any changein that person’sresidential address or place of work; and
(b) statein that notice the new residential address or the name and address of the
new employer, as the case may be.

*kkk*k

CHAPTER 15
ADOPTION
Adoption

228. A child is adopted if the child has been placed in the permanent care of a person
in terms of a court order that has the effects contemplated in section 242.

Purposes of adoption

229. The purposes of adoption are to—
(a) protect and nurture children by providing a safe, healthy environment with
positive support; and
(b) promote the goals of permanency planning by connecting children to other
safe and nurturing family relationships intended to last a lifetime.

Child who may be adopted

230. (1) Any child may be adopted if—
(&) the adoption isin the best interests of the child,;
(b) the child is adoptable; and
(c) the provisions of this Chapter are complied with.
(2) An adoption social worker must make an assessment to determine whether a child
is adoptable.
(3) A child is adoptable if—
(a) thechildisan orphan and hasno guardian or caregiver who iswilling to adopt
the child;
(b) the whereabouts of the child’s parent or guardian cannot be established;
(c) the child has been abandoned;
(d) thechild sparent or guardian has abused or deliberately neglected the child, or
has allowed the child to be abused or deliberately neglected; or
(e) thechildisin need of a permanent alternative placement.

Per sons who may adopt child

231. (1) A child may be adopted—
(a) jointly by—
(i) ahusband and wife;
(il) partnersin a permanent domestic life-partnership; or
(iii) other persons sharing a common household and forming a permanent
family unit;
(b) by awidower, widow, divorced or unmarried person;
() by amarried person whose spouse is the parent of the child or by a person
whose permanent domestic life-partner is the parent of the child;
(d) by the biological father of a child born out of wedlock; or
(e) by the foster parent of the child.
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(2) A prospective adoptive parent must be—

(a) fit and proper to be entrusted with full parental responsibilities and rightsin
respect of the child;

(b) willing and ableto undertake, exercise and maintain those responsibilitiesand
rights,

(c) over the age of 18 years; and

(d) properly assessed by an adoption socia worker for compliance with
paragraphs (a) and (b).

(3) Inthe assessment of a prospective adoptive parent, an adoption social worker may
take the cultural and community diversity of the adoptable child and prospective
adoptive parent into consideration.

(4) A person may not be disqualified from adopting a child by virtue of his or her
financial status.

(5) Any person who adopts a child may apply for means-tested social assistance
where applicable.

(6) A person unsuitable to work with children is not a fit and proper person to adopt
achild.

(7) () The biological father of a child who does not have guardianship in respect of
the child in terms of Chapter 3 or the foster parent of a child has the right to be
considered as a prospective adoptive parent when the child becomes available for
adoption.

(b) A person referred to in paragraph (a) must be regarded as having elected not to
apply for the adoption of the child if that person fails to apply for the adoption of the
child within 30 days after anotice calling on that person to do so has been served on him
or her by the sheriff.

(8) A family member of a child who, prior to the adoption, has given notice to the
clerk of the children’s court that he or sheisinterested in adopting the child hastheright
to be considered as a prospective adoptive parent when the child becomes available for
adoption.

Register on Adoptable Children and Prospective Adoptive Parents

232. (1) The Director-General must keep and maintain a register to be called the
Register on Adoptable Children and Prospective Adoptive Parents for the purpose of—
(a) keeping arecord of adoptable children; and
(b) keeping arecord of fit and proper adoptive parents.
(2) The name and other identifying information of a child may be entered into
RACAP f the child is adoptable as contemplated in section 230(3).
(3) The name and other identifying information of a child must be removed from
RACAP f the child has been adopted.
(4) A person may be registered in the prescribed manner as a prospective adoptive
parent if-
(a) section 231(2) has been complied with; and
(b) the person is acitizen or permanent resident of the Republic.
(5) Registration of a person as a prospective adoptive parent—
(a) isvalidfor aperiod of three years;
(b) may be renewed as prescribed;
(c) ceases—
(i) on written notice of withdrawal being given to the Director-General;
(if) on the death of the registered person;
(iii) on cancellation by the Director-General if the registered person is no
longer—
(aa) a fit and proper person to be entrusted with full parental
responsibilities and rights in respect of a child; and
(bb) willing and able to undertake, exercise and maintain those
responsibilities and rights.
(iv) if theregistered personisno longer acitizen or permanent resident of the
Republic;
(v) if achild contemplated in section 150 is removed from the care of that
registered person; or
(vi) if the registered person is convicted of an offence involving violence.
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(6) Only the Director-General and officials in the Department designated by the
Director-General have access to RACAPR, but the Director-General may, on such
conditions as the Director-General may determine, allow access to—

(@) a provincia head of socia development or an official of a provincia
department of social development designated by the head of that department;

(b) achild protection organisation accredited in terms of section 251 to provide
adoption services; or

(c) achild protection organisation accredited in terms of section 259 to provide
inter-country adoption services.

Consent to adoption

233. (1) A child may be adopted only if consent for the adoption has been given by—

(a) each parent of the child, regardless of whether the parents are married or not:
Provided that, if the parent is a child, that parent is assisted by his or her
guardian;

(b) any other person who holds guardianship in respect of the child; and

(c) thechild, if the child is—
(i) 10 years of age or older; or
(ii) under the age of 10 years, but is of an age, maturity and stage of

development to understand the implications of such consent.

(2) Subsection (1) excludes a parent or person referred to in section 236 and a child
may be adopted without the consent of such parent or person.

(3) If the parent of a child wishes the child to be adopted by a particular person the
parent must state the name of that person in the consent.

(4) Before consent for the adoption of the child is granted in terms of subsection (1),
the adoption social worker facilitating the adoption of the child must counsel the parents
of the child and, where applicable, the child on the decision to make the child available
for adoption.

(5) The eligibility of the person contemplated in subsection (3) as an adoptive parent
must be determined by a children’s court in terms of section 231(2).

(6) Consent referred to in subsection (1) and given—

(a) inthe Republic, must be—
(i) signed by the person consenting in the presence of a presiding officer of
the children’s court;
(if) signed by the child in the presence of a presiding officer of the children’s
court if the consent of the child isrequired in terms of subsection (1)(c);
(i) verified by the presiding officer of the children’s court in the prescribed
manner; and
(iv) filed by the clerk of the children’s court pending an application for the
adoption of the child; or
(b) outside the Republic, must be—
(i) signed by the person consenting in the presence of the prescribed person;
(if) verified in the prescribed manner and by the prescribed person; and
(iii) submitted to and filed by a clerk of the children’s court pending an
application for the adoption of the child.

(7) The court may on good cause shown condone any deficiency in the provision of

a consent given outside the Republic in that the consent—
(&) was not signed in the presence of the prescribed person; or
(b) was not verified in the prescribed manner or by the prescribed person.

(8) A person referred to in subsection (1) who has consented to the adoption of the
child may withdraw the consent within 60 days after having signed the consent, after
which the consent isfinal.

Post adoption agreements

234.(1) The parent or guardian of achild may, before an application for the adoption
of achild is made in terms of section 239, enter into a post-adoption agreement with a
prospective adoptive parent of that child to provide for—

(&) communication, including visitation between the child and the parent or
guardian concerned and such other person as may be stipulated in the
agreement; and
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(b) the provision of information, including medical information, about the child,
after the application for adoption is granted.

(2) An agreement contemplated in subsection (1) may not be entered into without the
consent of the child if the child is of an age, maturity and stage of development to
understand the implications of such an agreement.

(3) The adoption social worker facilitating the adoption of the child must assist the
partiesin preparing a post-adoption agreement and counsel them on the implications of
such an agreement.

(4) A court may, when granting an application in terms of section 239 for the adoption
of the child, confirm a post-adoption agreement if it isin the best interests of the child.

(5) A post-adoption agreement must be in the prescribed format.

(6) A post-adoption agreement—

(a) takes effect only if made an order of court;

(b) may be amended or terminated only by an order of court on application—
(i) by aparty to the agreement; or
(ii) by the adopted child.

Freeing orders

235. (1) The court, on application by the Department, a provincia department of
social development, a child protection organisation accredited in terms of section 251 to
provide adoption services or an adoption social worker may issue an order freeing a
parent or person whose consent to the adoption of the child is required in terms of
section 233 from parental responsibilities and rights in respect of the child pending the
adoption of the child.

(2) The parent or person whose consent to the adoption of the child is required in
terms of section 233 must support an application for a freeing order.

(3) A freeing order must authorise a child protection organisation accredited in terms
of section 251 to provide adoption services or a person to exercise parenta
responsibilities and rights in respect of the child pending the adoption of the child.

(4) A freeing order lapses if—

(a) the child has not been adopted within a period of 12 months and there is no
reasonable prospects that the child will be adopted;

(b) theorder isterminated by the court on theground that it isno longer in the best
interests of the child; or

(c) the child, parent or person who consented to the adoption withdraws such
consent in terms of section 233(8).

(5) A freeing order relieves a parent or person from the duty to contribute to the
maintenance of the child pending the adoption, unless the court orders otherwise.

When consent not required

236. (1) The consent of a parent or guardian of the child to the adoption of the child,
is not necessary if that parent or guardian—
() isincompetent to give consent due to mental illness;
(b) has abandoned the child, or if the whereabouts of that parent or guardian
cannot be established, or if the identity of that parent or guardian is unknown;
(c) hasabused or deliberately neglected the child, or has allowed the child to be
abused or deliberately neglected;
(d) hasconsistently failed to fulfil his or her parental responsibilities towards the
child during the last 12 months;
(e) hasbeen divested by an order of court of the right to consent to the adoption
of the child; or
() hasfailed to respond to anotice of the proposed adoption referred to in section
238 within 30 days of service of the notice.
(2) Consent to the adoption of a child is not required if—
(a) thechildisan orphanand hasno guardian or caregiver whoiswilling and able
to adopt the child; and
(b) thecourt isprovided with certified copies of the child’'s parent’s or guardian’s
death certificate or such other documentation as may be required by the court.
(3) If the parent referred to in subsection (1) is the biological father of the child, the
consent of that parent to the adoption is not necessary if—
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(a) that biological father is not married to the child’s mother or was not married
to her at the time of conception or at any time thereafter, and has not
acknowledged in a manner set out in subsection (4) that he is the biological
father of the child;

(b) the child was conceived from an incestuous relationship between that
biological father and the mother; or

(c) thecourt, following an allegation by the mother of the child, finds on abalance
of probabilities that the child was conceived as a result of the rape of the
mother: Provided that such afinding shall not constitute a conviction for the
crime of rape.

(4) A person referred to in subsection (3)(a) can for the purposes of that subsection
acknowledge that he is the biological father of a child—

(a) by giving a written acknowledgment that he is the biological father of the
child either to the mother or the clerk of the children’s court before the child
reaches the age of six months;

(b) by voluntarily paying maintenance in respect of the child;

(c) by paying damages in terms of customary law; or

(d) by causing particularsof himself to be entered in the registration of birth of the
child in terms of section 10(1)(b) or section 11(4) of the Births and Deaths
Registration Act, 1992 (Act No. 51 of 1992).

(5) A children’s court may on a balance of probabilities make a finding as to the
existence of a ground on which a parent or person is excluded in terms of this section
from giving consent to the adoption of a child.

Gathering of information for proposed adoption

237. (1) When achild becomes available for adoption, the clerk of the children’s court
must take—

(a) the prescribed steps to establish the name and address of each person whose
consent for the adoption is required in terms of section 233; and

(b) reasonable steps to establish the name of any person whose consent would
have been necessary but for section 236, and the grounds on which such
person’s consent is not required.

(2) A person who has consented to the adoption of a child in terms of section 233 and
who wants the court to dispense with any other person’s consent on a ground set out in
section 236, must submit a statement to that effect to the clerk of the children’s court.

(3) A clerk of the children’s court may request the Director-General: Home Affairsto
disclose any information contained in the registration of birth of a child, including the
identity and other particulars of a person who has acknowledged being the father or the
mother of the child.

(4) If asocia worker involved in the proposed adoption of achild obtainsinformation
regarding the identity and whereabouts of a person contemplated in subsection (1), the
social worker must without delay submit areport containing that information to the clerk
of the children’s court.

Notice to be given of proposed adoption

238. (1) When a child becomes available for adoption, the presiding officer must
without delay cause the sheriff to serve a notice on each person whose consent to the
adoption is required in terms of section 233.

(2) The notice must—

(a) inform the person whose consent is sought of the proposed adoption of the
child; and

(b) request that person either to consent to or to withhold consent for the adoption,
or, if that personisthe biological father of the child to whom the mother is not
married, request him to consent to or withhold consent for the adoption, or to
apply in terms of section 239 for the adoption of the child.

(3) If aperson on whom a notice in terms of subsection (1) has been served fails to
comply with a request contained in the notice within 30 days, that person must be
regarded as having consented to the adoption.
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Application for adoption order

239. (1) An application for the adoption of a child must—
(&) be made to achildren’s court in the prescribed manner;
(b) be accompanied by areport, in the prescribed format, by an adoption social
worker containing—
(i) information on whether the child is adoptable as contemplated in section
230(3);
(if) information on whether the adoption isin the best interests of the child;
and
(iii) prescribed medical information in relation to the child.
(c) be accompanied by an assessment referred to in section 231(2)(d);
(d) be accompanied by a letter by the provincia head of social development
recommending the adoption of the child; and
(e) contain such prescribed particulars.
(2) When an application for the adoption of a child is brought before a children’s
court, the clerk of the children’s court must submit to the court—
(a) any consent for the adoption of the child filed with a clerk of the children’s
court in terms of section 233(6);
(b) any information established by a clerk of the children’s court in terms of
section 237(2);
(c) any written responses to requests in terms of section 237(2);
(d) areport on any failure to respond to those requests; and
(e) any other information that may assist the court or that may be prescribed.
(3) An applicant has no accessto any documentslodged with the court by other parties
except with the permission of the court.

Consideration of adoption application

240. (1) When considering an application for the adoption of a child, the court must
take into account all relevant factors, including—
(a) thereligious and cultural background of—
(i) the child;
(ii) the child’'s parent; and
(iif) the prospective adoptive parent;
(b) all reasonable preferences expressed by aparent and stated in the consent; and
(c) areport contemplated in section 239(1)(b).
(2) A children’s court considering an application may make an order for the adoption
of achild only if—
(a) theadoption isin the best interests of the child;
(b) the prospective adoptive parent complies with section 231(2);
(c) subject to section 241, consent for the adoption has been given in terms of
section 233;
(d) consent has not been withdrawn in terms of section 233(8); and
(e) section 231(7) has been complied with, in the case of an application for the
adoption of a child in foster care by a person other than the child’s foster
parent.

Unreasonable withholding of consent

241. (1) If aparent or person referred to in section 233(1) withholds consent for the
adoption of achild achildren’s court may, despite the absence of such consent, grant an
order for the adoption of the child if the court finds that—

(a) consent has unreasonably been withheld; and
(b) the adoption isin the best interests of the child.

(2) In determining whether consent is being withheld unreasonably, the court must
take into account all relevant factors, including—

(a) the nature of the relationship during the last two years between the child and
the person withhol ding consent and any findings by a court in this respect; and

(b) the prospects of a sound relationship developing between the child and the
person withholding consent in the immediate future.
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Effect of adoption order

242. (1) Except when provided otherwisein the order or in a post-adoption agreement
confirmed by the court an adoption order terminates—

(a) all parental responsibilities and rights any person, including a parent,
step-parent or partner in adomestic life partnership, had in respect of the child
immediately before the adoption;

(b) all claimsto contact with the child by any family member of aperson referred
to in paragraph (a);

(c) all rightsand responsibilitiesthe child had in respect of apersonreferredtoin
paragraph (a) or (b) immediately before the adoption; and

(d) any previous order made in respect of the placement of the child.

(2) An adoption order—

(a) confersfull parental responsibilities and rightsin respect of the adopted child
upon the adoptive parent;

(b) confersthe surname of the adoptive parent on the adopted child, except when
otherwise provided in the order;

(c) doesnot permit any marriage or sexual intercourse between the child and any
other person which would have been prohibited had the child not been
adopted; and

(d) does not affect any rights to property the child acquired before the adoption.

(3) An adopted child must for all purposes be regarded as the child of the adoptive
parent and an adoptive parent must for al purposes be regarded as the parent of the
adopted child.

Rescission of adoption order

243. (1) A High Court or children’s court may rescind an adoption order on
application by—
(@) the adopted child;
(b) aparent of the adopted child or other person who had guardianship in respect
of the child immediately before the adoption; or
(c) the adoptive parent of the child.

(2) An application in terms of subsection (1) must be lodged within areasonabletime

but not exceeding two years from the date of the adoption.

(3) An adoption order may be rescinded only if—

(a) rescission of the order isin the best interests of the child; and

(b) the applicant is a parent of the child whose consent was required for the
adoption order to be made, but whose consent was not obtained; or

(c) atthetime of making the adoption order the adoptive parent did not qualify as
such in terms of section 231.
(4) Notice of an application for rescission of an adoption order must be given to —
(a) the adoptive parent of that child, if any other person brings the application;
(b) all personswho have consented to the adoption in terms of section 233 or who
have withheld consent to the adoption in terms of section 241, if the child or
the adoptive parent brings the application;

(c) the Central Authority in the case of an inter-country adoption; and

(d) any other person whom the court finds has a sufficient interest in the matter.

Effect of rescission

244. (1) As from the date on which the rescission of an adoption order takes effect-
(a) theeffects of the adoption order as set out in section 242(2) and (3) no longer
applies in respect of the child concerned; and
(b) all responsihilities, rights and other matters terminated by section 242(1) in
respect of the child are restored.
(2) When rescinding an adoption order the court may—
(a) make an appropriate placement order in respect of the child concerned; or
(b) order that the child be kept in temporary safe care until an appropriate
placement order can be made.
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Recording of adoption in births register

245. (1) After an adoption order has been made by a children’s court in respect of a
child whose birth has been registered in the Republic, the adoptive parent of the child
must apply in terms of the applicable law to the Director-General: Home Affairs to
record the adoption and any change of surname of the child in the births register.

(2) An application in terms of subsection (1) must be accompanied by—

(a) therelevant adoption order as registered by the adoption registrar;
(b) the birth certificate of the child;

(c) the prescribed birth registration form; and

(d) afee prescribed in terms of any applicable law, if any.

Registration of birth and recording of adoption of child born outside Republic

246. (1) After an adoption order has been made by a children’s court in respect of a
child born outside the Republic, the adoptive parent of the child must apply in terms of
any applicable law to the Director-General: Home Affairs to register the birth of the
child and to record the adoption of the child in the birth register.

(2) An application in terms of subsection (1) must be accompanied by—

(a) therelevant adoption order as registered by the adoption registrar;

(b) the birth certificate of the adopted child or, if the birth certificate is not
available—
(i) other documentary evidence relating to the date of birth of the child; or
(i) acertificate signed by a presiding officer of achildren’s court specifying

the age or estimated age of the child;

(c) the prescribed birth registration form, completed as far as possible and signed
by the adoptive parent; and

(d) afeeprescribed in terms of any applicable law, if any.

Adoption register

247. (1) A person designated by the Director-General as the adoption registrar must,
in the prescribed manner, record information pertaining to and keep a register of—

() theregistration numbers allocated to records of adoption cases;

(b) thepersonal detailsof adopted children, of their biological parentsand of their
adoptive parents;

(c) particulars of successful appeals against and rescissions of adoption orders;
and

(d) all other prescribed information in connection with adoptions.

(2) A clerk of the children’s court must—

(a) keeparecord of all adoption casesby achildren’scourt, including all adoption
orders issued by the court, in the prescribed manner;

(b) assoon asis practicable after an adoption order has been issued, forward the
adoption order, a copy of the record of the adoption inquiry and other
prescribed documents relating to the adoption to the adoption registrar; and

(c) in the case of an inter-country adoption, forward copies of the documents
referred to in paragraph (b) to the Central Authority.

Access to adoption register

248. (1) The information contained in the adoption register may not be disclosed to
any person, except —

(a) to an adopted child after the child has reached the age of 18 years;

(b) to the adoptive parent of an adopted child after the child has reached the age
of 18 years,

(c) tothebiological parent or aprevious adoptive parent of an adopted child after
the child has reached the age of 18 years, but only if the adoptive parent and
the adopted child give their consent in writing;

(d) for any official purposes subject to conditions determined by the Director-
General;

(e) by an order of court, if the court finds that such disclosure is in the best
interests of the adopted child; or
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(f) for purposes of research: Provided that no information that would reveal the
identity of an adopted child or his or her adoptive or biological parent is
revealed.

(2) The Director-General may require a person to receive counselling before
disclosing any information contained in the adoption register to that person in terms of
subsection (1)(a), (b), (c) or (e).

(3) Notwithstanding subsection (1), an adopted child or an adoptive parent is entitled
to have access to any medical information concerning—

(a) the adopted child; or

(b) thebiological parents of the adopted child, if such information relates directly
to the health of the adopted child.

(4) Notwithstanding subsection (1), parties to a post-adoption agreement as
contemplated in section 234 are entitled to have access to such information about the
child as has been stipulated in the agreement.

No consideration in respect of adoption

249. (1) No person may—

(&) give or receive, or agree to give or receive, any consideration, in cash or in
kind, for the adoption of a child in terms of Chapter 15 or Chapter 16; or

(b) induce a person to give up a child for adoption in terms of Chapter 15 or
Chapter 16.

(2) Subsection (1) does not apply to—
(a) the biological mother of a child receiving compensation for—
(i) reasonable medical expensesincurred in connection with her pregnancy,
birth of the child and follow-up treatment;

(if) reasonable expenses incurred for counselling; or
(iif) any other prescribed expenses,

(b) a lawyer, psychologist or other professional person receiving fees and
expenses for services provided in connection with an adoption;

(c) the Centra Authority of the Republic contemplated in section 257 receiving
prescribed fees;

(d) achild protection organisation accredited in terms of section 251 to provide
adoption services, receiving the prescribed fees;

(e) a child protection organisation accredited to provide inter-country adoption
services receiving the prescribed fees;

() anorgan of state; or

(g) any other prescribed persons.

Only certain persons allowed to provide adoption service

250. (1) No person may provide adoption services except—
(a) achild protection organisation accredited in terms of section 251 to provide
adoption services;
(b) an adoption social worker;
(c) the Central Authority in the case of inter-country adoptions; or
(d) achild protection organisation accredited in terms of section 259 to provide
inter-country adoption services.
(2) Subsection (1) does not prohibit the rendering of professional services in
connection with the adoption of a child by a lawyer, psychologist or a member of any
other profession.

*kkk*k
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Accreditation to provide adoption service

251. (1) The Director-General may in terms of a prescribed process accredit—
(a) asocia worker in private practice as an adoption social worker to provide
adoption services,; and
(b) achild protection organisation to provide adoption services.
(2) The Director-General must keep aregister of all adoption social workersand child
protection organisations accredited to perform adoption services.

Advertising

252. (1) No person may publish or causeto be published in any form or by any means
an advertisement dealing with the placement or adoption of a specific child.
(2) Subsection (1) does not apply in respect of —

(a) the publication of a notice in terms of thisAct or a court order;

(b) an advertisement by a child protection organisation accredited to provide
adoption services for purposes of recruitment, according to prescribed
guidelines; or

(c) other forms of advertisements specified by regulation.

Regulations

253. The Minister, after consultation with the Minister for Justice and Constitutional
Development in respect of regulations dealing with court orders, may make regula-
tions—

(a) prescribing procedures for determining whether a child has been abandoned
by a parent or other person who has parental responsibilities and rights in
respect of the child;

(b) determining procedures to be followed to locate persons whose whereabouts
are unknown for obtaining their consent to adoptions;

(c) prescribing procedures for determining the age of a child;

(d) determining procedures for payment for adoption services undertaken by
persons or organisations to prevent conflict of interests from arising;

(e) prescribing the requirements that a child welfare organisation has to comply
with for accreditation as contemplated in section 251 to provide adoption
services,

(f) prescribing the requirements that a child welfare organisation has to comply
with for accreditation as contemplated in section 259 to provide inter-country
adoption services;

(9) prescribing advertising guidelines for recruitment purposes; and

(h) regarding any other ancillary or incidental administrative or procedural matter
that it may be necessary to prescribe to facilitate the proper implementation or
administration of this Chapter.

CHAPTER 16
INTER-COUNTRY ADOPTION
Purposes of Chapter

254. The purposes of this Chapter are—
(a) to give effect to the Hague Convention on | nter-country Adoption;
(b) to provide for the recognition of certain foreign adoptions;
(c) tofind fit and proper adoptive parents for an adoptable child; and
(d) generaly to regulate inter-country adoptions.

I nternational co-operation

255. (1) The President may on such conditions as he or she deems fit—
(a) enter into an agreement with a foreign State that is not a State Party to the
Hague Convention on Inter-country Adoption in respect of any matter
pertaining to the inter-country adoption of children; and
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(b) enter into an agreement with aforeign State that is a State Party to the Hague
Convention on Inter-country Adoption in respect of any matter pertaining to
the inter-country adoption of children for the purpose of supplementing the
provisions of the Convention or to facilitate the application of the principles
contained therein.

(2) An agreement contemplated in subsection (1) may not be in conflict with the
provisions of the Hague Convention on Inter-country Adoption.

(3) The President may agree to an amendment to or revocation of an agreement
contemplated in subsection (1).

(4) An agreement contemplated in subsection (1) or an amendment to or revocation
thereof, shall not be of any force or effect until such agreement, amendment or
revocation has been approved by Parliament.

Hague Convention on Inter-country Adoption to have force of law

256. (1) The Hague Convention on Inter-country Adoption isin forcein the Republic
and its provisions are law in the Republic.

(2) The ordinary law of the Republic applies to an adoption to which the Convention
applies but, where there is a conflict between the ordinary law of the Republic and the
Convention, the Convention prevails.

Central Authority

257. (1) For the purposes of the Hague Convention on Inter-country Adoption,
‘“Central Authority” —
(a) inrelation to the Republic, means the Director-General; or
(b) inrelation to a convention country, means a person or office designated by
such convention country under Article 6 of the Hague Convention on
Inter-country Adoption.
(2) The Director-General, after consultation with the Director-General: Justice and
Constitutional Development, must perform the functions assigned by the Convention to
Central Authorities.

Performance of functions

258. (1) The Central Authority of the Republic may in terms of section 310 delegate
any powers or duties of the Central Authority under the Hague Convention on
Inter-country Adoption to an official in the Department.

(2) Any powers or duties of the Central Authority in terms of Articles 15 to 21 of the
Convention and sections 261(3) and (4), 262(3) and (4), 264(2) and 265(2) may, to the
extent determined by the Central Authority, be performed by —

(a) another organ of state; or
(b) achild protection organisation accredited in terms of section 259 to provide
inter-country adoption services.

Accreditation to provide inter-country adoption services

259. (1) The Central Authority may, on application by a child protection
organi sation—

() accredit such organisation to provide inter-country adoption services; and
(b) approve adoption working agreements contemplated in section 260, aslong as
the prescribed requirements are met.

(2) The Central Authority may accredit a child protection organisation to provide
inter-country adoption services for such period and on such conditions as may be
prescribed.

(3) A child protection organisation accredited in terms of this section to provide
inter-country adoption services—

(@) may receive the prescribed fees and make the necessary payments in respect
of inter-country adoptions; and

(b) must annually submit audited financial statements to the Central Authority of
fees received and payments made.

(4) Subsection (1) does not prohibit the rendering of professional services in
connection with the adoption of a child by a lawyer, psychologist or a member of
another profession.
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Entering into adoption working agreement

260. (1) A child protection organisation accredited in terms of section 259 to provide
inter-country adoption services may enter into an adoption working agreement with an
accredited adoption agency in another country.

(2) A child protection organisation referred to in subsection (1)—

(8) must provide the Central Authority with certified copies of all adoption
working agreements entered into by that child protection organisation for
approval thereof; and

(b) may not act in terms of any such adoption working agreements before it has
been approved by the Central Authority.

Adoption of child from Republic by person in convention country

261.(1) A person habitually resident in a convention country who wishes to adopt a
child habitually resident in the Republic must apply to the central authority of the
convention country concerned.

(2) If the central authority of the convention country concerned is satisfied that the
applicant isfit and proper to adopt, it shall prepare areport on that person in accordance
with the requirements of the Hague Convention on Inter-country Adoption and any
prescribed requirements and transmit the report to the Central Authority of the Republic.

(3) If an adoptable child is available for adoption, the Central Authority will prepare
areport on the child in accordance with the requirements of the Hague Convention on
Inter-country Adoption and any prescribed requirements and forward it to the central
authority of the convention country concerned.

(4) If the Central Authority and the central authority of the convention country
concerned both agree on the adoption, the Central Authority will refer the application for
adoption together with all relevant documents and the reports contemplated in
subsections (2) and (3) to the children’s court for consideration in terms of section 240.

(5) The court may make an order for the adoption of the child if the requirements of
section 231 regarding persons who may adopt achild are complied with, the application
has been considered in terms of section 240 and the court is satisfied that—

(a) the adoption isin the best interests of the child;

(b) thechildisin the Republic;

(c) thechild is not prevented from leaving the Republic—

(i) under alaw of the Republic; or
(if) because of an order of a court of the Republic;

(d) the arrangements for the adoption of the child are in accordance with the
requirements of the Hague Convention on Inter-country Adoption and any
prescribed requirements;

(e) the central authority of the convention country has agreed to the adoption of
the child;

(f) the Central Authority of the Republic has agreed to the adoption of the child;
and

(g) thename of the child hasbeeninthe RACAPfor at least 60 daysand no fit and
proper adoptive parent for the child is available in the Republic.

(6) (@) The Central Authority of the Republic may withdraw its consent to the
adoption of the child within aperiod of 140 daysfrom the date on which it has consented
to the adoption, if it isin the best interests of the child to do so.

(b) In the event of the Central Authority of the Republic withdrawing its consent, the
child must be returned to the Republic forthwith in the prescribed manner.

(7) An order of court contemplated in subsection (5) takes effect only after the period
referred to in subsection (6) has lapsed and the Central Authority has not withdrawn its
consent within the stated period.

(8) This section does not apply to a child habitually resident in the Republic and who
isto be placed for adoption outside the Republic with afamily member of that child or
with a person who will become an adoptive parent jointly with the child's biological
parent.
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(9) The provisions of Chapter 15 apply to the adoption of a child referred to in
subsection (8).

Adoption of child from Republic by person in non-convention country

262. (1) A person habitually resident in a non-convention country who wishes to
adopt a child habitually resident in the Republic must apply to the competent authority
of the non-convention country concerned.

(2) If the competent authority of the non-convention country concerned is satisfied
that the applicant is fit and proper to adopt, it shall prepare a report on that person in
accordance with the prescribed requirements and transmit the report to the Central
Authority in the Republic.

(3) If an adoptable child is available for adoption, the Central Authority will prepare
areport on the child in accordance with the prescribed requirements and transmit it to
the competent authority in the non-convention country concerned.

(4) If the Central Authority and the competent authority in the non-convention
country concerned both agree to the adoption, the Central Authority will refer the
application for adoption together with al relevant documents and the reports
contemplated in subsections (2) and (3) to the children’s court for consideration in terms
of section 240.

(5) The court may make an order for the adoption of the child if the requirements of
section 231 regarding persons who may adopt a child are complied with, the application
has been considered in terms of section 240 and the court is satisfied that—

(a) the adoption isin the best interests of the child;

(b) the childisin the Republic;

(c) thechild is not prevented from leaving the Republic—
(i) under alaw of the Republic; or
(if) because of an order of a court of the Republic;

(d) the arrangements for the adoption of the child are in accordance with the
prescribed requirements,

(e) the competent authority of the non-convention country concerned has agreed
to the adoption of the child;

() the Central Authority has agreed to the adoption of the child; and

(g) thename of the child hasbeeninthe RACAPfor at least 60 daysand no fit and
proper adoptive parent for the child is available in the Republic.

(6) (@) The Central Authority of the Republic may withdraw its consent to the
adoption of the child within aperiod of 140 daysfrom the date on which it has consented
to the adoption, if it isin the best interests of the child to do so.

(b) In the event of the Central Authority of the Republic withdrawing its consent, the
child must be returned to the Republic forthwith in the prescribed manner.

(7) An order of court contemplated in subsection (5) takes effect only after the period
referred to in subsection (6) has lapsed and the Central Authority has not withdrawn its
consent within the stated period.

(8) This section does not apply to achild habitually resident in the Republic and who
isto be placed for adoption outside the Republic with afamily member of that child or
with a person who will become an adoptive parent jointly with the child's biological
parent.

(9) The provisions of Chapter 15 apply to the adoption of a child referred to in
subsection (8).

I ssue of adoption compliance certificate

263. If the children’s court has approved the adoption of a child in terms of section
261 or 262, the Central Authority may issue an adoption compliance certificate.

Adoption of child from convention country by person in Republic

264. (1) A person habitually resident in the Republic who wishes to adopt a child
habitually resident in a convention country must apply to the Central Authority.

(2) If the Central Authority is satisfied that the applicant is fit and proper to adopt, it
shall prepare areport on that person in accordance with the requirements of the Hague
Convention on | nter-country Adoption and any prescribed requirements and transmit the
report to the central authority of the convention country concerned.
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(3) If an adoptable child is available for adoption, the central authority of the
convention country concerned shall prepare areport on the child in accordance with the
requirements of the Hague Convention on Inter-country Adoption and transmit it to the
Centra Authority.

(4) If the Central Authority and the central authority of the convention country
concerned both agree to the adoption, the central authority in that country will refer the
application for adoption for the necessary consent in that country.

Adoption of child from non-convention country by person in Republic

265.(1) A person habitually resident in the Republic who wishes to adopt a child
habitually resident in a non-convention country must apply to the Central Authority.

(2) If the Central Authority is satisfied that the applicant is fit and proper to adopt, it
shall prepare a report on that person in accordance with the requirements of the
non-convention country concerned and transmit the report to the competent authority of
that country.

(3) If an adoptable child is available for adoption, the competent authority of the
non-convention country concerned shall prepare areport on the child in accordance with
the prescribed requirements and transmit it to the Central Authority.

(4) If the Central Authority and the competent authority of the non-convention
country concerned both agree to the adoption, the competent authority of that country
will refer the application for adoption for the necessary consent in that country.

Recognition of inter-country adoption of child from convention country

266. (1) The adoption in a convention country of a child habitually resident in that
convention country by a person habitually resident in the Republic shall be recognised
inthe Republicif an adoption compliance certificate issued in that country isin force for
the adoption.

(2) The adoption in a convention country of a child habitually resident in that
convention country by a person habitually resident in another convention country shall
be recognised in the Republic if an adoption compliance certificate issued in the
convention country where the adoption was granted is in force for the adoption.

(3) If an adoption compliance certificate was not issued in the relevant convention
country, the Central Authority may issue a declaration recognising the adoption.

(4) A declaration in terms of subsection (3) is, upon production by any person in a
court, admissible as evidence in any proceedings before the court.

(5) The adoption of a child referred to in subsections (1) and (2) shal not be
recognised if adeclaration ismade in terms of section 270 that an adoption or adecision
in terms of article 27 of the Hague Convention on Inter-country Adoption has no effect
in the Republic.

Evidentiary value of adoption compliance certificate of convention country

267. Subject to section 270, an adoption compliance certificate is evidence, for the
purposes of the laws of the Republic, that the adoption to which the certificate relates —
(a) was agreed to by the central authorities of the countries mentioned in the
certificate; and
(b) was carried out in accordance with the Hague Convention on Inter-country
Adoption and the laws of the countries mentioned in the certificate.
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Recognition of inter-country adoption of child from non-convention country

268. The Central Authority may issue adeclaration recognising the adoption of achild
in a non-convention country if —
(a) the adoption isin accordance with and has not been rescinded under the law
of the country in which the adoption order was made; and
(b) theadoption in that country has the same effect it would have had if the order
had been made in the Republic.

Effect of recognition of inter-country adoption

269. If the adoption of a child is recognised in terms of section 266 or 268, the
adoption has in the Republic the effects set out in section 242.

Refusal to recognise inter-country adoption or Article 27 decision

270. (1) The Central Authority may declare that an adoption to which section 266 or
268 applies or a decision made in terms of article 27 of the Hague Convention on
Inter-country Adoption may not be recognised in the Republic if the adoption or
decision is manifestly contrary to public policy in the Republic, taking into account the
best interests of the relevant child.

(2) If the Central Authority declares that an adoption or decision referred to in
subsection (1) may not be recognised, the adoption or decision has no effect in the
Republic.

Application to children’s court for inter-country adoption of child

271. (1) In the event of a refusal to recognise an inter-country adoption as
contemplated in section 270, an application for the adoption of achild from aconvention
country or a non-convention country may be made to the children’s court.

(2) The provisions of Chapter 15, with the necessary changes which the context may
require, apply to the adoption of a child referred to in subsection (1).

Access to information

272. Subject to the provisions of section 248 with regard to access to the adoption
register, read with such changes as the context may require, the Central Authority may
disclose to a person older than 18 yearswho, as achild, was adopted in accordance with
the Hague Convention on Inter-country Adoption, any information in the records of the
Central Authority concerning that person’s origin.
Processing or facilitating inter-country adoption

273. No person may process or facilitate an inter-country adoption otherwise than in
terms of this Chapter.

CHAPTER 17
CHILD ABDUCTION
Purposes of Chapter
274. The purposes of this Chapter are—

(a) to giveeffect to the Hague Convention on International Child Abduction; and
(b) to combat parental child abduction.
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Hague Convention on International Child Abduction to have force of law

275. The Hague Convention on International Child Abduction is in force in the
Republic and its provisions are law in the Republic, subject to the provisions of thisAct.

Central Authority

276. (1) For the purposes of the Hague Convention on International Child Abduction,
““Central Authority” —

(a) inrelation to the Republic, meansthe Chief Family Advocate appointed by the
Minister for Justice and Constitutional Development in terms of the
Mediation in Certain Divorce Matters Act; or

(b) inrelation to a convention country, means a person or office designated for
such convention country under Article 6 of the Hague Convention on
International Child Abduction;

(2) The Chief Family Advocate must perform the functions assigned by the
Convention to Central Authorities.

Delegation of powers and duties

277. (1) The Central Authority of the Republic may, subject to such conditions as he
or she may impose, delegate or assign any powers or duties conferred or imposed upon
him or her under the Hague Convention on International Child Abduction to any family
advocate appointed in terms of the Mediation in Certain Divorce Matters Act.

(2) The delegation, assignment and conditions imposed must be in writing.

Power s of court

278. (1) In ascertaining whether there has been a wrongful removal or retention
within the meaning of Article 3 of the Hague Convention on International Child
Abduction, aHigh Court may, prior to the making of an order for the return of the child,
request the Central Authority to provide a report on the domestic circumstances of the
child prior to the alleged abduction.

(2) The court may, prior to the making of an order for the return of the child, order
interim protective relief for the child, the applicant or the defendant.

(3) The court must, in considering an application in terms of this Chapter for the
return of achild, afford that child the opportunity to raise an objection to being returned
and in so doing must give due weight to that objection, taking into account the age and
maturity of the child.

Legal representation

279. A lega representative must represent the child, subject to section 55, in all
applications in terms of the Hague Convention on International Child Abduction.

Regulations

280. (1) The Minister for Justice and Constitutional Development may make
regul ations—
(a) to give effect to any provisions of the Hague Convention on International
Child Abduction; and
(b) prescribing feesand providing for the recovery of any expenditureincurredin
connection with the application of the Convention.
(2) A regulation made under subsection (1) may prescribe a penalty of a fine or of
imprisonment for a period not exceeding 12 months for any contravention thereof or
failure to comply therewith.
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CHAPTER 18
TRAFFICKING IN CHILDREN
Purposes of Chapter

281. The purposes of this Chapter are—
(a) to give effect to the UN Protocol to Prevent Trafficking in Persons; and
(b) generaly to combat trafficking in children.

UN Protocol to Prevent Trafficking in Personsto have force of law

282. The UN Protocol to Prevent Trafficking in Personsisin forcein the Republic and
its provisions are law in the Republic, subject to the provisions of thisAct.

I nternational co-operation

283. (1) The President may on such conditions as he or she deems fit—

() enter into an agreement with aforeign State that is not a State Party to the UN
Protocol to Prevent Trafficking in Persons in respect of any matter pertaining
to trafficking in children; and

(b) enter into an agreement with a foreign State that is a State Party to the UN
Protocol to Prevent Trafficking in Persons in respect of any matter pertaining
to trafficking in children for the purpose of supplementing the provisions of
the Protocol or to facilitate the application of the principles contained therein.

(2) An agreement contemplated in subsection (1) may not be in conflict with the
provisions of the UN Protocol to Prevent Trafficking in Persons.

(3) The President may agree to any amendment or revocation of an agreement
contemplated in subsection (1).

(4) An agreement contemplated in subsection (1) or any amendment to or revocation
thereof, shall not be of any force or effect until such agreement, amendment or
revocation has been approved by Parliament.

Trafficking in children prohibited

284. (1) No person, natural or juristic, or a partnership may traffic a child or allow a
child to be trafficked.

(2) It is no defence to a charge of contravening subsection (1) that—

(a) achildwhoisavictim of trafficking or a person having control over that child
has consented to—
(i) theintended exploitation; or
(if) the adoption of the child facilitated or secured through illegal means; or
(b) theintended exploitation or adoption of achild referred to in paragraph (a) did
not occur.

(3) In order to establish the liability, in terms of subsection (1), of an employer or
principal, the conduct of an employee or agent of or any other person acting on behalf
of the employer or principal may be attributed to the employer or principal if that person
is acting—

(&) within the scope of his or her employment;

(b) within the scope of his or her actual or apparent authority; or

(c) with the express or implied consent of a director, member or partner of the
employer or principal.

(4) A finding by a court that an employer or principal has contravened subsection (1)
serves as a ground for revoking the licence or registration of the employer or principal
to operate.
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Behaviour facilitating trafficking in children prohibited

285. (1) No person, natura or juristic, or a partnership, may—

(@ knowingly lease or sublease or allow any room, house, building or
establishment to be used for the purpose of harbouring achild whoisavictim
of trafficking; and

(b) advertise, publish, print, broadcast, distribute or cause the advertisement,
publication, printing, broadcast or distribution of information that suggests or
alludes to trafficking by any means, including the use of the Internet or other
information technol ogy.

(2) Every Internet service provider operating in the Republic must report to the South
African Police Service any site on its server that contains information in contravention
of subsection (1).

Assistance to child who is victim of trafficking

286. (1) With due regard to the safety of a child and without delay—

(a) theDirector-General: Foreign Affairs must facilitate the return to the Republic
of achild who isacitizen or permanent resident of the Republic and whoisa
victim of trafficking; and

(b) the Director-General: Home Affairs must—

(i) facilitate and accept the return of a child contemplated in paragraph (a);
(i) issue such travel documents or other authorisations as may be necessary
to enable such a child to travel to and enter the Republic;

(iii) et therequest of another state that isaparty to the UN Protocol to Prevent
Trafficking in Persons or to an agreement relating to trafficking in
children, verify that the child who isavictim of trafficking isacitizen or
permanent resident of the Republic; and

(iv) upon the child’'s entry into the Republic refer the child to a designated
socia worker for investigation in terms of section 155(2).

(2) (@) If it is essential in the best interests of a child who has been trafficked, the
Director-General must authorise an adult at state expense to escort the child from the
place where the child was found to the place from which the child was trafficked.

(b) The Director-General may not act in terms of paragraph (a) unless he or she is
satisfied that the parent, guardian, care-giver or other person who has parental
responsibilities and rights in respect of the child does not have the financial means to
travel to the place where the child isin order to escort the child back.

Trafficking of child by parent, guardian or other person who has parental
responsibilities and rightsin respect of child

287. If acourt has reason to believe that the parent or guardian of a child or any other
person who has parental responsibilities and rights in respect of a child, has trafficked
the child or allowed the child to be trafficked, the court may—

(&) suspend all parental responsibilities and rights of that parent, guardian, or
other person; and

(b) place that child in temporary safe care, pending an inquiry by a children’'s
court.

Reporting of child who isvictim of trafficking

288. An immigration official, police officia, social worker, social service profes-
sional, medical practitioner or registered nurse who comesinto contact with achild who
is avictim of trafficking in the Republic must refer that child to a designated socia
worker for investigation in terms of section 289(1).

Child who isvictim of trafficking found in Republic

289. (1) A child who is a victim of trafficking—
(&) must be referred to a designated social worker for investigation in terms of
section 155(2); and
(b) may, pending such investigation, be placed in temporary safe care.
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(2) If, after an investigation contemplated in subsection (1), anillegal foreign childis
brought before the children’s court, the court may order that the child be assisted in
applying for asylum in terms of the Refugees Act, 1998 (Act No. 130 of 1998).

(3) A finding in terms of section 156 that an illegal foreign child who is a victim of
trafficking isachild in need of care and protection serves as authorisation for allowing
the child to remain in the Republic for the duration of the children’s court order.

Repatriation of child who isvictim of trafficking

290. (1) The Director-General may not return a child contemplated in section 289(2)
to his or her country of origin or the country from where the child has been trafficked
without giving due consideration to—

(a) theavailability of care arrangementsin the country to which the child isto be
returned,

(b) the safety of the child in the country to which the child isto be returned; and

(c) the possibility that the child might be trafficked again, harmed or killed.

(2) (a) If it is essential in the best interests of a child who has been trafficked, the
Director-General must authorise an adult at state expense to escort the child from the
place where the child was found to the place from which the child was trafficked.

(b) The Director-General may not act in terms of paragraph (a) unless he or she is
satisfied that the parent, guardian, care-giver or other person who has parental
responsibilities and rights in respect of the child does not have the financial means to
travel to the place where the child isin order to escort the child back.

Extra-territorial jurisdiction

291. A citizen or permanent resident of the Republic, ajuristic person or a partnership
registered in terms of any law in the Republic that commits an act outside the Republic
which would have constituted an offence in terms of this Chapter had it been committed
inside the Republic, is guilty of that offence asif the offence had been committed in the
Republic and is liable on conviction to the penalty prescribed for that offence.

CHAPTER 19
SURROGATE MOTHERHOOD
Surrogate mother hood agreement must bein writing and confirmed by High Court

292. (1) No surrogate motherhood agreement is valid unless—

(a) the agreement isin writing and is signed by all the parties thereto;

(b) the agreement is entered into in the Republic;

(c) atleast one of the commissioning parents, or where the commissioning parent
is a single person, that person, is at the time of entering into the agreement
domiciled in the Republic;

(d) the surrogate mother and her husband or partner, if any, are at the time of
entering into the agreement domiciled in the Republic; and

(e) the agreement is confirmed by the High Court within whose area of
jurisdiction the commissioning parent or parents are domiciled or habitually
resident.

(2) A court may, on good cause shown, dispose with the requirement set out in
subsection (1)(d).
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Consent of husband, wife or partner

293. (1) Where a commissioning parent is married or involved in a permanent
relationship, the court may not confirm the agreement unless the husband, wife or
partner of the commissioning parent has given his or her written consent to the
agreement and has become a party to the agreement.

(2) Wherethe surrogate mother ismarried or involved in a permanent relationship, the
court may not confirm the agreement unless her husband or partner has given his or her
written consent to the agreement and has become a party to the agreement.

(3) Where ahusband or partner of a surrogate mother who is not the genetic parent of
the child unreasonably withholds his or her consent, the court may confirm the
agreement.

Genetic origin of child

294. No surrogate motherhood agreement is valid unless the conception of the child
contemplated in the agreement is to be effected by the use of the gametes of both
commissioning parentsor, if that is not possible dueto biological, medical or other valid
reasons, the gamete of at least one of the commissioning parents or, where the
commissioning parent is a single person, the gamete of that person.

Confirmation by court

295. A court may not confirm a surrogate motherhood agreement unless—

(a) the commissioning parent or parents are not able to give birth to a child and
that the condition is permanent and irreversible;

(b) the commissioning parent or parents —

(i) areinterms of thisAct competent to enter into the agreement;
(if) arein all respects suitable persons to accept the parenthood of the child
that is to be conceived; and
(iii) understand and accept the legal consequences of the agreement and this
Act and their rights and obligations in terms thereof;
(c) the surrogate mother—
(i) isintermsof this Act competent to enter into the agreement;
(i) isinal respects a suitable person to act as surrogate mother;
(iif) understands and accepts the legal consequences of the agreement and
this Act and her rights and obligations in terms thereof;
(iv) isnot using surrogacy as a source of income;
(v) has entered into the agreement for altruistic reasons and not for
commercial purposes,
(vi) hasadocumented history of at least one pregnancy and viable delivery;
and
(vii) hasaliving child of her own;

(d) the agreement includes adequate provisions for the contact, care, upbringing
and general welfare of the child that is to be born in a stable home
environment, including the child’s position in the event of the death of the
commissioning parents or one of them, or their divorce or separation before
the birth of the child; and

(e) ingeneral, having regard to the personal circumstances and family situations
of all the parties concerned, but above all the interests of the child that isto be
born, the agreement should be confirmed.

Artificial fertilisation of surrogate mother

296. (1) No artificial fertilisation of the surrogate mother may take place—
(&) before the surrogate motherhood agreement is confirmed by the court;
(b) after thelapse of 18 monthsfrom the date of the confirmation of the agreement
in question by the court.
(2) Any artificial fertilisation of a surrogate mother in the execution of an agreement
contemplated in thisAct must be donein accordance with the provisions of the National
Health Act, 2003 (Act No. 61 of 2003).
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Effect of surrogate motherhood agreement on status of child

297.

(1) The effect of avalid surrogate motherhood agreement is that—

(a) any child born of a surrogate mother in accordance with the agreement is for
al purposes the child of the commissioning parent or parents from the
moment of the birth of the child concerned;

(b) the surrogate mother is obliged to hand the child over to the commissioning
parent or parents as soon as is reasonably possible after the birth;

(c) the surrogate mother or her husband, partner or relatives has no rights of
parenthood or care of the child;

(d) the surrogate mother or her husband, partner or relatives have no right of
contact with the child unless provided for in the agreement between the
parties;

(e) subject to sections 292 and 293, the surrogate motherhood agreement may not
be terminated after the artificial fertilisation of the surrogate mother has taken
place; and

() the child will have no claim for maintenance or of succession against the
surrogate mother, her husband or partner or any of their relatives.

(2) Any surrogate motherhood agreement that does not comply with the provisions of
thisActisinvalid and any child born as aresult of any action taken in execution of such
an arrangement is for all purposes deemed to be the child of the woman that gave birth
to that child.

Termination of surrogate motherhood agreement

298. (1) A surrogate mother who is also a genetic parent of the child concerned may,
at any time prior to the lapse of a period of sixty days after the birth of the child,
terminate the surrogate motherhood agreement by filing written notice with the court.

(2) The court must terminate the confirmation of the agreement in terms of section
295 upon finding, after notice to the parties to the agreement and a hearing, that the
surrogate mother has voluntarily terminated the agreement and that she understands the
effects of the termination, and the court may issue any other appropriate order if itisin
the best interest of the child.

(3) The surrogate mother incurs no liability to the commissioning parents for
exercising her rights of termination in terms of this section, except for compensation for
any payments made by the commissioning parents in terms of section 301.

Effect of termination of surrogate motherhood agreement

299. The effect of the termination of a surrogate motherhood agreement in terms of
section 298 is that—

() wherethe agreement is terminated after the child is born, any parental rights
established in terms of section 297 are terminated and vest in the surrogate
mother, her husband or partner, if any, or if none, the commissioning father;

(b) where the agreement is terminated before the child is born, the child is the
child of the surrogate mother, her husband or partner, if any, or if none, the
commissioning father, from the moment of the child’s birth;

(c) the surrogate mother and her husband or partner, if any, or if none, the
commissioning father, is obliged to accept the obligation of parenthood;

(d) subject to paragraphs (a) and (b), the commissioning parents have no rights of
parenthood and can only obtain such rights through adoption; and

(e) subject to paragraphs (a) and (b), the child has no claim for maintenance or of
succession against the commissioning parents or any of their relatives.
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Termination of pregnancy

300. (1) A surrogate motherhood agreement is terminated by a termination of
pregnancy that may be carried out in terms of the Choice on Termination of Pregnancy
Act, 1996 (Act No. 92 of 1996).

(2) For the purposes of the Choice on Termination of Pregnancy Act, 1996, the
decision to terminate lies with the surrogate mother, but she must inform the
commissioning parents of her decision prior to the termination and consult with the
commissioning parents before the termination is carried out.

(3) The surrogate mother incurs no liability to the commissioning parents for
exercising her right to terminate a pregnancy pursuant to this section except for
compensation for any payments made by the commissioning parentsin terms of section
301 where the decision to terminate is taken for any reason other than on medical
grounds.

Paymentsin respect of surrogacy prohibited

301. (1) Subject to subsections (2) and (3), no person may in connection with a
surrogate motherhood agreement give or promise to give to any person, or receive from
any person, areward or compensation in cash or in kind.

(2) No promise or agreement for the payment of any compensation to a surrogate
mother or any other person in connection with a surrogate motherhood agreement or the
execution of such an agreement is enforceable, except a claim for —

(a) compensation for expensesthat relate directly to the artificial fertilisation and
pregnancy of the surrogate mother, the birth of the child and the confirmation
of the surrogate motherhood agreement;

(b) loss of earnings suffered by the surrogate mother as a result of the surrogate
motherhood agreement; or

(c) insuranceto cover the surrogate mother for anything that may lead to death or
disability brought about by the pregnancy.

(3) Any person who renders a bona fide professional legal or medical service with a
view to the confirmation of a surrogate motherhood agreement in terms of section 295
or in the execution of such an agreement, is entitled to reasonable compensation
therefor.

I dentity of parties

302. (1) The identity of the parties to court proceedings with regard to a surrogate
motherhood agreement may not be published without the written consent of the parties
concerned.

(2) No person may publish any factsthat reveal theidentity of aperson born asaresult
of a surrogate motherhood agreement.

Prohibition of certain acts

303. (1) No person may artificially fertilise a woman in the execution of a surrogate
motherhood agreement or render assistance in such artificial fertilisation, unless that
artificia fertilisation is authorised by a court in terms of the provisions of this Act.

(2) No person may in any way for or with a view to compensation make known that
any person is or might possibly be willing to enter into a surrogate motherhood
agreement.
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CHAPTER 20
ENFORCEMENT OF ACT

Inspection of child and youth care centre, partial care facility, shelter and drop-in
centre

304. (1) A person authorised by the Director-General, a provincia head of social
development or a municipality may enter any child and youth care centre, partial care
facility, shelter or drop-in centre or any place which on reasonable suspicion is being
used as an unregistered child and youth care centre, partial care facility, shelter or
drop-in centre, in order—

(a) toinspect that centre, facility, shelter or place and its management; or
(b) toobserveor interview any child, or cause a child to be examined or assessed
by amedical officer, social worker, psychologist or psychiatrist.

(2) (@) An identity card prescribed by regulation must be issued to each person
authorised in terms of subsection (1).

(b) When inspecting such a centre, facility, shelter or place, a person authorised in
terms of subsection (1) must, on demand, produce such an identity card.

(3) A person authorised in terms of subsection (1) may for the purposes of that
subsection—

(a) determine whether the centre, facility, shelter or place complies with—

*kkk*k

(iif) any structural, safety, health and other requirements as may be required
by any law; and
(iv) the provisions of thisAct;

(b) require aperson to disclose information, either orally or in writing, and either
alone or in the presence of a witness, about any act or omission which, on
reasonable suspicion, may constitute an offence in terms of this Act, or a
breach of aprovision of thisAct or of a condition of registration, and require
that any disclosure be made under oath or affirmation;

(c) inspect, or question a person about any record or document that may be
relevant for the purpose of paragraph (b);

(d) copy any record or document referred to in paragraph (c), or remove such
record or document to make copies or extracts,

(e) require a person to produce or deliver to a place specified by the authorised
person, any record or document referred to in paragraph (c) for inspection;

(f) inspect, question a person about and if necessary remove, any article or
substance which, on reasonable suspicion, may have been used in the
commission of an offence in terms of this Act or in breaching a provision of
this Act or of a condition of registration;

(g) record information by any method, including by taking photographs or
making videos; or

(h) exercise any other power or carry out any other duty that may be prescribed.

(4) A person authorised in terms of subsection (1) must—

(a) provide areceipt for any record, document, article or substance removed in
terms of subsection (3)(d) or (f); and

(b) return anything removed within a reasonable period unless seized for the
purpose of evidence.

(5) A person authorised in terms of subsection (1) must submit a report to the
Director-General, the provincial head of social development or a municipality, as may
be appropriate, on any inspection carried out by that person in terms of this section.
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Offences

305. (1) A person is guilty of an offence if that person—
(&) commitsan actin contravention of the prohibition set out in section 12(2), (3),
(4), (6), (7), or (8);
(b) contravenes a provision of section 32(4), 74, 116(1), 123(1), (2) or (3), 127,
133(1), 249, 250(1), 252, 273, 301, 302 or 303;
(c) falstocomply with section 12(5), 12(9), 57(2), 124, 126(1), 134(1) or 232(6);
(d) failsto comply with arequest in terms of section 57 (1);

K*kkkk

(K) knowing that achild in alternative care has absconded from or failed to return
to that care, directly or indirectly counsels, induces or aids that child not to
return to such care, or harbours or prevents the child from returning to that
care;

() hinders or obstructs—

(i) apoliceofficial or designated social worker in the execution of awarrant
issued in terms of section 151(2);

(i) a police official, social worker or authorised officer when removing a
child to temporary safe care in terms of section 152(1);

(m) hinders or interferes with a person in the execution of official dutiesin terms
of section 304,

(n) failsto comply with arequest of aperson in the execution of hisor her official
dutiesin terms of section 50(4) or section 304 or furnishesfalse or misleading
information to such a person when complying with such a request;

(o) falsely professesto be aperson authorised in terms of section 50(4) or 304 or
an assistant of such a person;

(p) hasbeen issued with awritten notice as contemplated in section 153(1) and—
(i) refusesto leave the home or the place where the child resides; or
(ii) has contact with the child in contravention of the written notice;

(q) contravenes or fails to comply with an order of a High Court, Divorce Court
in a divorce case and children’s court issued in terms of this Act, including
section 153(6), or contravenes or failsto comply with any condition contained
in such order;

(r) commitsan act in contravention of the prohibition set out in section 285(1); or

() commits an act in contravention of the prohibition set out in section 284(1).

(2) A person unfit to work with children is guilty of an offence if that person—

(a) operates or assists in any way in operating a partial care facility, child and
youth care centre, shelter or drop-in centre;

(b) assumes the foster care or temporary safe care of a child; or

(c) appliesfor the foster care, temporary safe care or adoption of a child.

(3) A parent, guardian, other person who has parental responsibilities and rights in
respect of achild, care-giver or person who has no parental responsibilitiesand rightsin
respect of a child but who voluntarily cares for the child either indefinitely, temporarily
or partialy, is guilty of an offence if that parent or care-giver or other person—

(a) abuses or deliberately neglects the child; or

(b) abandons the child.

(4) A person who is legally liable to maintain a child is guilty of an offence if that
person, while able to do so, fails to provide the child with adequate food, clothing,
lodging and medical assistance.

(5) A person who isthe owner, lessor, manager, tenant or occupier of any premiseson
which the commercial sexual exploitation of a child has occurred is guilty of an offence
if that person, on gaining information of that occurrence, fails to promptly take
reasonable steps to report the occurrence to the South African Police Service.

(6) Subject to subsection (8), a person convicted of an offence in terms of subsection
(D), (2), (3), (4) or (5) isliableto afine or to imprisonment for a period not exceeding ten
years, or to both afine and such imprisonment.

(7) A person convicted of an offencein terms of subsection (1), (2), (3), (4) or (5) more
than once is liable to a fine or imprisonment for a period not exceeding 20 years or to
both a fine and such imprisonment.
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(8) A person convicted of an offence in terms of subsection (1)(s) is, in addition to a
sentence for any other offence of which he or she may be convicted, liable to a fine or
imprisonment for a period not exceeding 20 years or to both a fine and such
imprisonment.

CHAPTER 21
ADMINISTRATION OF ACT
Regulations

306. (1) The Minister may make regulations regarding—

(a) any matter referred to in sections 160 and 253;

(b) any matter that may be prescribed by the Minister in terms of this Act, after
consultation with the Minister for Justice and Constitutional Development
where courts, court orders and the review of decisions by the courts are
regulated;

(c) codesof ethical practicefor persons operating and assisting in the operation of
child and youth care centres, partial care facilities, shelters and drop-in
centres;

(d) procedures for the interview of persons to be employed or engaged in child
and youth care centres, partial care facilities, shelters and drop-in centres;

(e) generaly any other ancillary or incidental administrative or procedural matter
that it is necessary to prescribe for the proper implementation or administra-
tion of thisAct.

(2) Regulations made in terms of subsection (1) may—

(@ apply—

(i) generally throughout the Republic or in a category of areas;
(if) generally to all persons or to a category of persons; or
(iii) generally to al child and youth care centres, partia care facilities,
shelters or drop-in centres or to a category of such centres, facilities,
shelters or drop-in centres; or
(b) differentiate between different—
(i) areasor categories of areas,
(if) persons or categories of persons; or
(iif) child and youth care centres, partial care facilities, shelters or drop-in
centres or categories of such centres, facilities, shelters or drop-in
centres.

(3) Regulations made in terms of subsection (1) may provide that any person who
contravenes or failsto comply with a provision thereof is guilty of an offence and liable
on conviction to —

(a) imprisonment for a period not exceeding two years;

(b) an appropriate fine; or

(c) both afine and imprisonment.

Delegation of powers and duties by Minister

307. (1) The Minister may delegate any power or duty assigned to the Minister in
terms of thisAct to—
(a) the Director-Genera or an officer in the employ of the Department;
(b) an MEC responsible for socia development, by agreement with the MEC; or
(c) any organ of state, by agreement with that organ of state.
(2) A delegation in terms of subsection (1)—
(a) issubjecttoany limitations, conditions and directionswhich the Minister may
impose;
(b) must bein writing;
(¢) may include the power to sub-delegate; and
(d) does not divest the Minister of the responsibility concerning the exercise of
the power or the performance of the duty.
(3) The Minister may confirm, vary or revoke any decision taken in consequence of
a delegation or sub-delegation in terms of this section, subject to any rights that may
have accrued to a person as a result of the decision.
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(4) The Minister may—
(a) not delegate a power or duty—
(i) to make regulations; or
(ii) to publish notices in the Gazette;
(b) at any time withdraw a delegation.

Assignment of powers and duties by Minister

308. (1) The Minister may assign any power or duty assigned to the Minister in terms
of thisAct to an MEC responsible for social development, by agreement with the MEC.

(2) An assignment in terms of subsection (1)—

(a) issubjecttoany limitations, conditions and directionswhich the Minister may
impose;

(b) must be in writing;

() may include the power to delegate; and

(d) does not divest the Minister of the responsibility concerning the exercise of
the power or the performance of the duty.

(3) The Minister may confirm, vary or revoke any decision taken in consequence of
an assignment in terms of this section, subject to any rights that may have accrued to a
person as a result of the decision.

(4) The Minister may—

(a) not assign a power or duty—

(i) to make regulations; or

(if) to publish notices in the Gazette;
(b) at any time withdraw an assignment.

Delegation of powers and duties by MECs for social development

309. (1) An MEC for socia development may del egate any power or duty assigned to
the MEC in terms of this Act to—

(a) the provincia head of social development or an officer in the employ of the
province concerned; or
(b) any organ of state, by agreement with that organ of state.

(2) A delegation in terms of subsection (1)—

(a) issubject to any limitations, conditions and directions which the MEC may
impose;

(b) must be in writing;

() may include the power to sub-delegate; and

(d) does not divest the MEC of the responsibility concerning the exercise of the
power or the performance of the duty.

(3) The MEC may confirm, vary or revoke any decision taken in consequence of a
delegation or sub-delegation in terms of this section, subject to any rights that may have
accrued to a person as a result of the decision.

(4) The MEC may—

(&) not delegate a power or duty to publish notices in the Gazette; and
(b) at any time withdraw a delegation.

Delegation of powers and duties by Director-General

310. (1) The Director-General may delegate any power or duty assigned to him or her
in terms of thisAct to—
(a) an officia in the employ of the Department;
(b) any organ of state, by agreement with that organ of state.
(2) A delegation in terms of subsection (1)—
(a) is subject to any limitations, conditions and directions which the Director-
General may impose;
(b) must be in writing;
(c) may include the power to sub-delegate, in the case of a delegation in terms of
subsection (1)(b); and
(d) does not divest the Director-General of the responsibility concerning the
exercise of the power or the performance of the duty.
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(3) The Director-General may—

(a) confirm, vary or revoke any decision taken in consequence of a delegation or
sub-delegation in terms of this section, subject to any rights that may have
accrued to a person as a result of the decision; and

(b) at any time withdraw a delegation.

Delegation of powers and duties by provincial heads of social development

311. (1) The provincial head of social development may delegate any power or duty
assigned to him or her in terms of this Act to—

(a) an officer in the employ of the province concerned;

(b) any organ of state, by agreement with that organ of state.

(2) A delegation in terms of subsection (1)—

(a) issubject to any limitations, conditions and directions which the provincial
head may impose;

(b) must be in writing;

(c) may include the power to sub-delegate, in the case of a delegation in terms of
subsection (1)(b); and

(d) does not divest the provincial head of the responsibility concerning the
exercise of the power or the performance of the duty.

(3) The provincial head may—

(a) confirm, vary or revoke any decision taken in consequence of a delegation or
sub-delegation in terms of this section, subject to any rights that may have
accrued to a person as a result of the decision; and

(b) at any time withdraw a delegation.

Agency agreements

312. (1) The Minister may, subject to the departmental strategic plan, enter into an
agreement with a designated child protection organisation or other appropriate person,
for the provision of any service that may or must be provided in terms of this Act, by
such organisation or person on an agency basis.

(2) The Minister may delegate to such organisation or person such powers and duties
in terms of thisAct as may be required for the proper performance of the service.

(3) Section 307 read with such changes as the context may require, appliesin respect
of any delegation in terms of subsection (2).

CHAPTER 22
MISCELLANEOUS MATTERS
Amendment of laws

313. Thelawsreferred to in the second column of Schedule 4 are hereby amended to
the extent indicated in the third column of the Schedule.

Transitional matters

314. Anything done in terms of alaw repealed in terms of section 313 which can be
done in terms of aprovision of thisAct, must be regarded as having been done in terms
of that provision of thisAct.

Short title and commencement

315. ThisAct iscalled the Children’sAct, 2005, and takes effect on adate fixed by the
President by proclamation in the Gazette.
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SCHEDULE 1

HAGUE CONVENTION ON PROTECTION OF CHILDREN AND CO-OPERA-
TION IN RESPECT OF INTERCOUNTRY ADOPTION (29 May 93)

(Table of Contents)
PREAMBLE

CHAPTER | — SCOPE OF THE CONVENTION

CHAPTER Il — REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS
CHAPTER Il — CENTRAL AUTHORITIESAND ACCREDITED BODIES
CHAPTER IV — PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOTION

CHAPTER V RECOGNITION AND EFFECTS OF THE ADOPTION
CHAPTER VI — GENERAL PROVISIONS

CHAPTER VII — FINAL CLAUSES

The States signatory to the present Convention,

Recognizing that the child, for the full and harmonious development of his or her
personality, should grow up in a family environment, in an atmosphere of happiness,
love and understanding,

Recalling that each State should take, as a matter of priority, appropriate measures to
enable the child to remain in the care of his or her family of origin,

Recognizing that inter-country adoption may offer the advantage of a permanent
family to achild for whom a suitable family cannot be found in hisor her State of origin,

Convinced of the necessity to take measuresto ensure that inter-country adoptionsare
made in the best interests of the child and with respect for his or her fundamental rights,
and to prevent the abduction, the sale of, or traffic in children,

Desiring to establish common provisions to this effect, taking into account the
principles set forth in international instruments, in particular the United Nations
Convention on the Rights of the Child, of 20 November 1989, and the United Nations
Declaration on Social and Lega Principles relating to the Protection and Welfare of
Children, with Special Reference to Foster Placement and Adoption Nationally and
Internationally (General Assembly Resolution 41/85, of 3 December 1986),

Have agreed upon the following provisions—

CHAPTER |—SCOPE OF THE CONVENTION
Article 1

The objects of the present Convention are—

(a) to establish safeguardsto ensure that inter-country adoptions take placein the
best interests of the child and with respect for his or her fundamental rights as
recognized in international law;

(b) to establish a system of co-operation amongst Contracting States to ensure
that those safeguards are respected and thereby prevent the abduction, the sale
of, or traffic in children;

(c) to secure the recognition in Contracting States of adoptions made in
accordance with the Convention.

Article 2

(1) The Convention shall apply where a child habitually resident in one Contracting
State ("the State of origin’) has been, is being, or isto be moved to another Contracting
State ('the receiving State’) either after his or her adoption in the State of origin by
spouses or aperson habitually resident in the receiving State, or for the purposes of such
an adoption in the receiving State or in the State of origin.

(2) The Convention covers only adoptions which create a permanent parent-child
relationship.
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Article 3

The Convention ceases to apply if the agreements mentioned in Article 17,
sub-paragraph ¢, have not been given before the child attains the age of eighteen years.

CHAPTER II—REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS
Article 4

An adoption within the scope of the Convention shall take place only if the competent
authorities of the State of origin—

(a) have established that the child is adoptable;

(b) have determined, after possibilitiesfor placement of the child within the State
of origin have been given due consideration, that an inter-country adoption is
in the child’s best interests; and

(c) have ensured that—

(2) the persons, institutions and authorities whose consent is necessary for adoption,
have been counselled as may be necessary and duly informed of the effects of their
consent, in particular whether or not an adoption will result in the termination of the
legal relationship between the child and his or her family of origin;

(2) such persons, ingtitutions and authorities have given their consent freely, in the
required legal form, and expressed or evidenced in writing;

(3) the consents have not been induced by payment or compensation of any kind and
have not been withdrawn; and

(4) the consent of the mother, where required, has been given only after the birth of
the child; and

(d) haveensured, having regard to the age and degree of maturity of the child, that

(2) he or she has been counselled and duly informed of the effects of the adoption and
of hisor her consent to the adoption, where such consent is required,;

(2) consideration has been given to the child’'s wishes and opinions;

(3) the child’'s consent to the adoption, where such consent isrequired, has been given
freely, in the required legal form, and expressed or evidenced in writing; and

(4) such consent has not been induced by payment or compensation of any kind.

Article5

An adoption within the scope of the Convention shall take place only if the competent
authorities of the receiving State—
(a) have determined that the prospective adoptive parents are eligible and suited
to adopt;
(b) have ensured that the prospective adoptive parents have been counselled as
maybe necessary; and
(c) have determined that the child is or will be authorized to enter and reside
permanently in that State.

CHAPTER | I|—CENTRAL AUTHORITIESAND ACCREDITED BODIES
Article 6

(1) A Contracting State shall designate a Central Authority to discharge the duties
which are imposed by the Convention upon such authorities.

(2) Federal States, States with more than one system of law or States having
autonomousterritorial unitsshall be freeto appoint more than one Central Authority and
to specify the territorial or persona extent of their functions. Where a State has
appointed more than one Central Authority, it shall designate the Central Authority to
which any communication may be addressed for transmission to the appropriate Central
Authority within that State.
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Article7

(1) Central Authorities shall co-operate with each other and promote co-operation
amongst the competent authorities in their States to protect children and to achieve the
other objects of the Convention.

(2) They shall take directly all appropriate measures to—

(a) provide information as to the laws of their States concerning adoption and
other general information, such as statistics and standard forms;

(b) keep one another informed about the operation of the Convention and, as far
as possible, eliminate any obstacles to its application.

Article 8

Central Authorities shall take, directly or through public authorities, all appropriate
measuresto prevent improper financial or other gain in connection with an adoption and
to deter all practices contrary to the objects of the Convention.

Article 9

Central Authorities shall take, directly or through public authorities or other bodies
duly accredited in their State, all appropriate measures, in particular to—

(a) collect, preserve and exchange information about the situation of the child and
the prospective adoptive parents, so far as is necessary to complete the
adoption;

(b) facilitate, follow and expedite proceedings with a view to obtaining the
adoption;

(c) promote the development of adoption counselling and post-adoption services
in their States;

(d) provide each other with general evaluation reports about experience with
inter-country adoption;

(e) reply, in so far asis permitted by the law of their State, to justified requests
from other Central Authorities or public authorities for information about a
particular adoption situation.

Article 10

Accreditation shall only be granted to and maintained by bodies demonstrating their
competence to carry out properly the tasks with which they may be entrusted.

Article 11

An accredited body shall—

(a8 pursue only non-profit objectives according to such conditions and within
such limits as may be established by the competent authorities of the State of
accreditation;

(b) bedirected and staffed by persons qualified by their ethical standards and by
training or experience to work in the field of inter-country adoption; and

(c) be subject to supervision by competent authorities of that State as to its
composition, operation and financial situation.

Article 12

A body accredited in one Contracting State may act in another Contracting State only
if the competent authorities of both States have authorized it to do so.

Article 13

The designation of the Central Authorities and, where appropriate, the extent of their
functions, as well as the names and addresses of the accredited bodies shall be
communicated by each Contracting State to the Permanent Bureau of the Hague
Conference on Private International Law.

10

15

20

25

30

35

40

45

50



172

CHAPTER IV — PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOPTION

Article 14

Persons habitually resident in a Contracting State, who wish to adopt a child
habitually resident in another Contracting State, shall apply to the Central Authority in
the State of their habitual residence.

Article 15

(2) If the Central Authority of the receiving State is satisfied that the applicants are
eligible and suited to adopt, it shall prepare a report including information about their
identity, eligibility and suitability to adopt, background, family and medical history,
social environment reasons for adoption, ability to undertake an inter-country adoption,
as well as the characteristics of the children for whom they would be qualified to care.

(2) It shall transmit the report to the Central Authority of the State of origin.

Article 16

(2) If the Central Authority of the State of origin is satisfied that the child isadoptable,
it shall—

(a) prepare areport including information about his or her identity, adoptability,
background, social environment, family history, medical history including
that of the child’s family, and any specia needs of the child;

(b) give due consideration to the child’s upbringing and to his or her ethnic,
religious and cultural background,;

(c) ensure that consents have been obtained in accordance with Article 4; and

(d) determine, on the basisin particular of the reportsrelating to the child and the
prospective adoptive parents, whether the envisaged placement is in the best
interests of the child.

(2) It shall transmit to the Central Authority of the receiving State its report on the
child, proof that the necessary consents have been obtained and the reasons for its
determination on the placement, taking care not to reveal the identity of the mother and
the father if, in the State of origin, these identities may not be disclosed.

Article 17

Any decision in the State of origin that a child should be entrusted to prospective
adoptive parents may only be made if --

(a) the Central Authority of that State has ensured that the prospective adoptive
parents agree;

(b) theCentral Authority of the receiving State has approved such decision, where
such approval is required by the law of that State or by the Central Authority
of the State of origin;

(c) the Central Authorities of both States have agreed that the adoption may
proceed; and

(d) it has been determined, in accordance with Article 5, that the prospective
adoptive parents are eligible and suited to adopt and that the child is or will be
authorized to enter and reside permanently in the receiving State.

Article 18
The Central Authorities of both States shall take all necessary steps to obtain

permission for the child to |eave the State of origin and to enter and reside permanently
in the receiving State.
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Article 19

(1) The transfer of the child to the receiving State may only be carried out if the
requirements of Article 17 have been satisfied.

(2) The Central Authorities of both States shall ensure that this transfer takes placein
secure and appropriate circumstances and, if possible, in the company of the adoptive or
prospective adoptive parents.

(3) If thetransfer of the child does not take place, the reportsreferred to in Articles 15
and 16 are to be sent back to the authorities who forwarded them.

Article 20

The Central Authorities shall keep each other informed about the adoption process
and the measures taken to complete it, as well as about the progress of the placement if
a probationary period is required.

Article 21

(1) Where the adoption is to take place after the transfer of the child to the receiving
State and it appears to the Central Authority of that State that the continued placement
of the child with the prospective adoptive parentsis not in the child’ s best interests, such
Central Authority shall take the measures necessary to protect the child, in particular—

(a) to cause the child to be withdrawn from the prospective adoptive parents and
to arrange temporary care;

(b) in consultation with the Central Authority of the State of origin, to arrange
without delay a new placement of the child with aview to adoption or, if this
is not appropriate, to arrange alternative long-term care; an adoption shall not
take place until the Central Authority of the State of origin has been duly
informed concerning the new prospective adoptive parents,

(c) asalast resort, to arrange the return of the child, if his or her interests so
require.

(2) Having regard in particular to the age and degree of maturity of the child, he or she
shall be consulted and, where appropriate, his or her consent obtained in relation to
measures to be taken under this Article.

Article 22

(1) The functions of a Central Authority under this Chapter may be performed by
public authorities or by bodies accredited under Chapter 111, to the extent permitted by
the law of its State.

(2) Any Contracting State may declare to the depositary of the Convention that the
functions of the Central Authority under Articles 15 to 21 may be performed in that
State, to the extent permitted by the law and subject to the supervision of the competent
authorities of that State, also by bodies or persons who—

(&) meet the requirements of integrity, professional competence, experience and
accountability of that State; and

(b) arequalified by their ethical standards and by training or experience to work
in the field of inter-country adoption.

(3) A Contracting State which makes the declaration provided for in paragraph 2 shall
keep the Permanent Bureau of the Hague Conference on Private International Law
informed of the names and addresses of these bodies and persons.

(4) Any Contracting State may declare to the depositary of the Convention that
adoptions of children habitually resident in its territory may only take place if the
functions of the Central Authorities are performed in accordance with paragraph 1.

(5) Notwithstanding any declaration made under paragraph 2, thereports provided for
in Articles 15 and 16 shall, in every case, be prepared under the responsibility of the
Central Authority or other authorities or bodies in accordance with paragraph 1.
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CHAPTER V — RECOGNITION AND EFFECTS OF THE ADOPTION
Article 23

(1) An adoption certified by the competent authority of the State of the adoption as
having been made in accordance with the Convention shall be recognized by operation
of law in the other Contracting States. The certificate shall specify when and by whom
the agreements under Article 17, sub-paragraph c, were given.

(2) Each Contracting State shall, at the time of signature, ratification, acceptance,
approval or accession, notify the depositary of the Convention of the identity and the
functions of the authority or the authorities which, in that State, are competent to make
the certification. It shall aso notify the depositary of any modification in the designation
of these authorities.

Article 24

The recognition of an adoption may be refused in a Contracting State only if the
adoption is manifestly contrary to its public policy, taking into account the best interests
of the child.

Article 25
Any Contracting State may declare to the depositary of the Convention that it will not

be bound under this Convention to recognize adoptions made in accordance with an
agreement concluded by application of Article 39, paragraph 2.

Article 26

(1) The recognition of an adoption includes recognition of

(a) thelegal parent-child relationship between the child and his or her adoptive
parents;

(b) parental responsibility of the adoptive parents for the child,;

(c) thetermination of apre-existing legal relationship between the child and his
or her mother and father, if the adoption hasthis effect in the Contracting State
where it was made.

(2) In the case of an adoption having the effect of terminating a pre-existing legal
parent-child relationship, the child shall enjoy in the receiving State, and in any other
Contracting State where the adoption is recognized, rights equivalent to those resulting
from adoptions having this effect in each such State.

(3) The preceding paragraphs shall not prejudice the application of any provision
more favourable for the child, in force in the Contracting State which recognizes the
adoption.

Article 27

(1) Where an adoption granted in the State of origin does not have the effect of
terminating a pre-existing legal parent-child relationship, it may, in the receiving State
which recognizes the adoption under the Convention, be converted into an adoption
having such an effect—

(a) if the law of the receiving State so permits; and
(b) if the consents referred to in Article 4, sub-paragraphs ¢ and d , have been or
are given for the purpose of such an adoption.

(2) Article 23 applies to the decision converting the adoption.

CHAPTER VI — GENERAL PROVISIONS
Article 28
The Convention does not affect any law of a State of origin which requires that the

adoption of achild habitually resident within that State take place in that State or which
prohibits the child’s placement in, or transfer to, the receiving State prior to adoption.

10

15

20

25

30

35

40

45



178
Article 29

There shall be no contact between the prospective adoptive parents and the child’s
parents or any other person who has care of the child until the requirements of Article 4,
sub-paragraphsato ¢, and Article 5, sub-paragraph a, have been met, unless the adoption
takes place within a family or unless the contact is in compliance with the conditions
established by the competent authority of the State of origin.

Article 30

(1) The competent authorities of a Contracting State shall ensure that information
held by them concerning the child's origin, in particular information concerning the
identity of his or her parents, as well as the medical history, is preserved.

(2) They shall ensure that the child or his or her representative has access to such
information, under appropriate guidance, in so far as is permitted by the law of that
State.

Article 31

Without prejudice to Article 30, personal data gathered or transmitted under the
Convention, especially datareferred to in Articles 15 and 16, shall be used only for the
purposes for which they were gathered or transmitted.

Article 32

(1) No one shall derive improper financial or other gain from an activity related to an
inter-country adoption.

(2) Only costs and expenses, including reasonable professional fees of persons
involved in the adoption, may be charged or paid.

(3) The directors, administrators and employees of bodies involved in an adoption
shall not receive remuneration which is unreasonably high in relation to services
rendered.

Article 33

Acompetent authority which finds that any provision of the Convention has not been
respected or that there is a serious risk that it may not be respected, shall immediately
inform the Central Authority of its State. This Central Authority shall be responsible for
ensuring that appropriate measures are taken.

Article 34

If the competent authority of the State of destination of a document so requests, a
tranglation certified as being in conformity with the original must be furnished. Unless
otherwise provided, the costs of such translation are to be borne by the prospective
adoptive parents.

Article 35

The competent authorities of the Contracting States shall act expeditiously in the
process of adoption.

Article 36

In relation to a State which has two or more systems of law with regard to adoption
applicable in different territorial units --

(a) any referenceto habitual residencein that State shall be construed asreferring
to habitual residence in aterritorial unit of that State;

(b) any referenceto the law of that State shall be construed asreferring to the law
in force in the relevant territorial unit;

(c) any reference to the competent authorities or to the public authorities of that
State shall be construed as referring to those authorized to act in the relevant
territorial unit;
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(d) any reference to the accredited bodies of that State shall be construed as
referring to bodies accredited in the relevant territorial unit.

Article 37

In relation to a State which with regard to adoption has two or more systems of law
applicable to different categories of persons, any reference to the law of that State shall
be construed as referring to the legal system specified by the law of that State.

Article 38

AState within which different territorial units havetheir own rules of law in respect of
adoption shall not be bound to apply the Convention where a State with a unified system
of law would not be bound to do so.

Article 39

(2) The Convention does not affect any international instrument to which Contracting
States are Parties and which contains provisions on matters governed by the Convention,
unless a contrary declaration is made by the States Parties to such instrument.

(2) Any Contracting State may enter into agreements with one or more other
Contracting States, with a view to improving the application of the Convention in their
mutual relations. These agreements may derogate only from the provisions of Articles
14t0 16 and 18to 21. The States which have concluded such an agreement shall transmit
a copy to the depositary of the Convention.

Article 40

No reservation to the Convention shall be permitted.
Article 41

The Convention shall apply in every case where an application pursuant to Article 14
has been received after the Convention has entered into force in the receiving State and
the State of origin.
Article 42

The Secretary Genera of the Hague Conference on Private International Law shall at

regular intervals convene a Special Commission in order to review the practical
operation of the Convention.

CHAPTER VIl — FINAL CLAUSES
Article 43

(1) The Convention shall be open for signature by the States which were Members of
the Hague Conference on Private International Law at the time of its Seventeenth
Session and by the other States which participated in that Session.

(2) It shal be ratified, accepted or approved and the instruments of ratification,
acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the
Kingdom of the Netherlands, depositary of the Convention.

Article 44

(1) Any other State may accede to the Convention after it has entered into force in
accordance with Article 46, paragraph 1.

(2) The instrument of accession shall be deposited with the depositary.

(3) Such accession shall have effect only asregardsthe relations between the acceding
State and those Contracting States which have not raised an objection to itsaccession in
the six months after the receipt of the notification referred to in sub-paragraph b of
Article 48. Such an objection may also be raised by States at the time when they ratify,
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accept or approve the Convention after an accession. Any such objection shall be
notified to the depositary.

Article 45

(2) If a State has two or more territoria units in which different systems of law are
applicable in relation to matters dealt with in the Convention, it may at the time of
signature, ratification, acceptance, approval or accession declare that this Convention
shall extend to all itsterritorial unitsor only to one or more of them and may modify this
declaration by submitting another declaration at any time.

(2) Any such declaration shall be notified to the depositary and shall state expressly
the territorial units to which the Convention applies.

(3) If a State makes no declaration under this Article, the Convention is to extend to
all territorial units of that State.

Article 46

(1) The Convention shall enter into force on the first day of the month following the
expiration of three months after the deposit of the third instrument of ratification,
acceptance or approval referred to in Article 43.

(2) Thereafter the Convention shall enter into force --

(a) foreach Stateratifying, accepting or approving it subsequently, or acceding to
it, on thefirst day of the month following the expiration of three months after
the deposit of itsinstrument of ratification, acceptance, approval or accession;

(b) for aterritorial unit to which the Convention has been extended in conformity
with Article 45, on thefirst day of the month following the expiration of three
months after the notification referred to in that Article.

Article 47

(1) A State Party to the Convention may denounce it by a notification in writing
addressed to the depositary.

(2) The denunciation takes effect on thefirst day of the month following the expiration
of twelve months after the notification is received by the depositary. Where a longer
period for the denunciation to take effect is specified in the notification, the denunciation
takes effect upon the expiration of such longer period after the notification isreceived by
the depositary.

Article 48

The depositary shall notify the States Members of the Hague Conference on Private
International Law, the other Stateswhich participated in the Seventeenth Session and the
States which have acceded in accordance with Article 44, of the following—

(a) the signatures, ratifications, acceptances and approvals referred to in Article
43;

(b) the accessions and objections raised to accessions referred to in Article 44,

(c) thedate on which the Convention entersinto force in accordance with Article
46;

(d) the declarations and designations referred to in Articles 22, 23, 25 and 45;

(e) the agreements referred to in Article 39;

() the denunciations referred to in Article 47.

In witness whereof the undersigned, being duly authorized thereto, have signed this
Convention.

Done at The Hague, onthe ~~ day of 19 | in the English and French
languages, both texts being equally authentic, in a single copy which shall be deposited
in the archives of the Government of the Kingdom of the Netherlands, and of which a
certified copy shall be sent, through diplomatic channels, to each of the States Members
of the Hague Conference on Private International Law at the date of its Seventeenth
Session and to each of the other States which participated in that Session.
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SCHEDULE 2

HAGUE CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION

(Table of Contents)
PREAMBLE
CHAPTER I: SCOPE OF THE CONVENTION
CHAPTER Il: CENTRAL AUTHORITIES
CHAPTER I1I: RETURN OF CHILDREN
CHAPTER IV: RIGHTS OF ACCESS
CHAPTER V: GENERAL PROVISIONS

CHAPTER VI: FINAL CLAUSES

The States signatory to the present Convention, Firmly convinced that the interests of
children are of paramount importance in matters relating to their custody, Desiring to
protect children internationally from the harmful effects of their wrongful removal or
retention and to establish procedures to ensure their prompt return to the State of their
habitual residence, as well asto secure protection for rights of access, Have resolved to
conclude a Convention to this effect, and have agreed upon the following provisions —

CHAPTER |I—SCOPE OF THE CONVENTION
Article 1

The objects of the present Convention are—
a.  to secure the prompt return of children wrongfully removed to or retained in
any Contracting State; and
b. toensurethat rightsof custody and of access under the law of one Contracting
State are effectively respected in other Contracting States.

Article 2

Contracting States shall take all appropriate measuresto secure within their territories
the implementation of the objects of the Convention. For this purpose they shall use the
most expeditious procedures available.

Article 3

The removal or the retention of a child is to be considered wrongful where—

a. itisinbreach of rights of custody attributed to a person, an institution or any
other body, either jointly or alone, under the law of the Statein which the child
was habitually resident immediately before the removal or retention; and

b. atthetimeof removal or retention those rights were actually exercised, either
jointly or aone, or would have been so exercised but for the removal or
retention. The rights of custody mentioned in sub-paragraph a above, may
arise in particular by operation of law or by reason of a judicia or
administrative decision, or by reason of an agreement having legal effect
under the law of that State.
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Article 4

The Convention shall apply to any child who was habitually resident in a Contracting
State immediately before any breach of custody or access rights. The Convention shall
cease to apply when the child attains the age of 16 years.

Article5

For the purposes of this Convention—
a.  ‘rightsof custody’ shall include rights relating to the care of the person of the
child and, in particular, the right to determine the child’s place of residence;
b. ‘rights of access shall include the right to take a child for alimited period of
time to a place other than the child’s habitual residence.

CHAPTER II—CENTRAL AUTHORITIES
Article 6

A Contracting State shall designate a Central Authority to discharge the duties which
are imposed by the Convention upon such authorities.

Federal States, States with more than one system of law or States having autonomous
territorial organisations shall be free to appoint more than one Central Authority and to
specify theterritorial extent of their powers. Where a State has appointed more than one
Central Authority, it shall designate the Central Authority to which applications may be
addressed for transmission to the appropriate Central Authority within that State.

Article 7

Central Authorities shall co-operate with each other and promote co-operation
amongst the competent authorities in their respective States to secure the prompt return
of children and to achieve the other objects of this Convention.

In particular, either directly or through any intermediary, they shal take all
appropriate measures—

a. todiscover the whereabouts of a child who has been wrongfully removed or
retained;

b. toprevent further harm to thechild or prejudiceto interestsed parties by taking
or causing to be taken provisional measures,

c. to secure the voluntary return of the child or to bring about an amicable
resolution of the issues;

d. toexchange, where desirable, information relating to the social background of
the child;

e. to provide information of a general character as to the law of their State in
connection with the application of the Convention;

f. toinitiate or facilitate the ingtitution of judicial or administrative proceedings
with aview to obtaining the return of the child and, in a proper case, to make
arrangements for organizing or securing the effective exercise of rights of
access,

0. where the circumstances so require, to provide or facilitate the provision of
legal aid and advice, including the participation of legal counsel and advisers;

h. to provide such administrative arrangements as may be necessary and
appropriate to secure the safe return of the child;

i. to keep other each other informed with respect to the operation of this
Convention and, as far as possible, to eliminate any obstacles to its
application.

CHAPTER I11—RETURN OF CHILDREN
Article 8

Any person, institution or other body claiming that a child has been removed or
retained in breach of custody rights may apply either to the Central Authority of the

child’s habitual residence or to the Central Authority of any other Contracting State for
assistance in securing the return of the child.
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The application shall contain—

a. information concerning the identity of the applicant, of the child and of the
person alleged to have removed or retained the child;

b. where available, the date of birth of the child;

c. the grounds on which the applicant’s claim for return of the child is based;

d. dl available information relating to the whereabouts of the child and the
identity of the person with whom the child is presumed to be.

The application may be accompanied or supplemented by—

e. an authenticated copy of any relevant decision or agreement;

f. a certificate or an affidavit emanating from a Central Authority, or other
competent authority of the State of the child's habitual residence, or from a
qualified person, concerning the relevant law of that State;

g. any other relevant document.

Article 9

If the Central Authority which receives an application referred to in Article 8 has
reason to believe that the child is in another Contracting State, it shall directly and
without delay transmit the application to the Central Authority of that Contracting State
and inform the requesting Central Authority, or the applicant, as the case may be.

Article 10

The Central Authority of the State where the child is shall take or cause to be taken all
appropriate measures in order to obtain the voluntary return of the child.

Article 11

Thejudicia or administrative authorities of Contracting States shall act expeditiously
in proceedings for the return of children.

If thejudicial or administrative authority concerned has not reached a decision within
six weeks from the date of commencement of the proceedings, the applicant or the
Central Authority of the requested State, on its own initiative or if asked by the Central
Authority of the requesting State, shall have theright to request the Central Authority of
the requested State, that Authority shall transmit the reply to the Central Authority of the
requesting State, or to the applicant, as the case may be.

Article 12

Where a child has been wrongfully removed or retained in terms of Article 3 and, at
the date of the commencement of the proceedings before the judicial or administrative
authority of the Contracting State where the child is, a period of less than one year has
elapsed from the date of thewrongful removal or retention, the authority concerned shall
order the return of the child forthwith.

The judicia or administrative authority, even where the proceedings have been
commenced after the expiration of the period of one year referred to in the preceding
paragraph, shall also order the return of the child, unlessit is demonstrated that the child
is now settled in its new environment.

Where the judicia or administrative authority in the requested State has reason to
believe that the child has been taken to another State, it may stay the proceedings or
dismiss the application for the return of the child.

Article 13

Notwithstanding the provisions of the preceding Article, thejudicial or administrative
authority of the requested State is not bound to order the return of the child if the person,
institution or other body which opposes its return establishes that—

a. theperson, institution or other body having the care of the person of the child
was not actually exercising the custody rights at the time of removal or
retention, or had consented to or subsequently acquiesced in the removal of
retention; or

b. thereisagraverisk that hisor her return would expose the child to physical
or psychological harm or otherwise place the child in an intolerable situation.
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Thejudicia or administrative authority may also refuseto order the return of the child
if it finds that the child objects to being returned and has attained an age and degree of
maturity at which it is appropriate to take account of its views.

In considering the circumstances referred to in this Article, the judicial and
administrative authorities shall take into account the information relating to the social
background of the child provided by the Central Authority or other competent authority
of the child's habitual residence.

Article 14

In ascertaining whether there has been a wrongful removal of retention within the
meaning of Article 3, the judicial or administrative authorities of the requested State
may take notice directly of the law of, and of judicial or administrative decisions,
formally recognized or not in the State of the habitual residence of the child, without
recourse to the specific procedures for the proof of that law or for the recognition of
foreign decisions which would otherwise be applicable.

Article 15

The judicia or administrative authorities of a Contracting State may, prior to the
making of an order for the return of the child, request that the applicant obtain from the
authorities of the State of the habitual residence of the child a decision or other
determination that the removal or retention was wrongful within the meaning of Article
3 of the Convention, where such a decision or determination may be obtained in that
State. The Central Authorities of the Contracting States shall so far as practicable assist
applicants to obtain such a decision or determination.

Article 16

After receiving notice of awrongful removal or retention of a child in the sense of
Article 3, thejudicia or administrative authorities of the Contracting State to which the
child has been removed or in which it has been retained shall not decide on the merits of
rights of custody until it has been determined that the child is not to be returned under
this Convention or unless an application under the Convention is not lodged within a
reasonable time following receipt of the notice.

Article 17

The sole fact that a decision relating to custody has been given in or is entitled to
recognition in the requested State shall not be a ground for refusing to return a child
under this Convention, but the judicial or administrative authorities of the requested
State may take account of the reasons for that decision in applying this Convention.
Article 18

The provisions of this Chapter do not limit the power of ajudicial or administrative
authority to order the return of the child at any time.

Article 19

Adecision under this Convention concerning the return of the child shall not be taken
to be determination on the merits of any custody issue.

Article 20
Thereturn of the child under the provision of Article 12 may be refused if this would

not be permitted by the fundamental principles of the requested State relating to the
protection of human rights and fundamental freedoms.
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CHAPTER VI—RIGHTS OF ACCESS
Article 21

An application to make arrangements for organizing or securing the effective exercise
of rights of access may be presented to the Central Authorities of the Contracting States
in the same way as an application for the return of a child.

The Central Authorities are bound by the obligations of co-operation which are set
forth in Article 7 to promote the peaceful enjoyment of access rights and the fulfilment
of any conditions to which the exercise of such rights may be subject. The Central
Authorities shall take steps to remove, as far as possible, al obstacles to the exercise of
such rights. The Central Authorities, either directly or through intermediaries, may
initiate or assist in theinstitution of proceedings with aview to organizing or protecting
these rights and securing respect for the conditions to which the exercise of these rights
may be subject.

CHAPTER V—GENERAL PROVISIONS
Article 22

No security, bond or deposit, however described, shall be required to guarantee the
payment of costs and expenses in the judicial or administrative proceedings falling
within the scope of this Convention.

Article 23

No legalization or similar formality may be required in the context of this
Convention.

Article 24

Any application, communication or other document sent to the Central Authority of
the requested State shall be in the original language, and shall be accompanied by a
trandlation into the official language or one of the official languages of the requested
State or, where that is not feasible, a trandlation into French or English.

However, a Contracting State may, by making a reservation in accordance with
Article42, object to the use of either French or English, but not both, in any application,
communication or other document sent to its Central Authority.

Article 25

Nationals of the Contracting States and persons who are habitually resident within
those States shall be entitled in matters concerned with the application of this
Conventiontolegal aid and advicein any other Contracting State on the same conditions
asif they themselves were nationals of and habitually resident in that State.

Article 26

Each Central Authority shall bear its own costs in applying this Convention.

Central Authorities and other public services of Contracting States shall not impose
any charges in relation to applications submitted under this Convention. In particular,
they may not require any payment from the applicant towards the costs and expenses of
the proceedings or, where applicable, those arising from the participation of legal
counsel or advisers. However, they may require the payment of the expensesincurred or
to be incurred in implementing the return of the child.
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However, a Contracting State may, by making a reservation in accordance with
Article 42, declare that it shall not be bound to assume any costs referred to in the
preceding paragraph resulting from the participation of legal counsel or advisers or from
court proceedings, except insofar as those costs may be covered by its system of legal
aid and advice.

Upon ordering the return of a child or issuing an order concerning rights of access
under this Convention, thejudicial or administrative authorities may, where appropriate,
direct the person who removed or retained the child, or who prevented the exercise of
rights of access, to pay necessary expenses incurred by or on behalf of the applicant,
including travel expenses, any costs incurred or payments made for locating the child,
the costs of legal representation of the applicant, and those of returning the child.

Article 27

When it is manifest that the requirements of this Convention are not fulfilled or that
the application is otherwise not well founded, a Central Authority isnot bound to accept
the application. In that case, the Central Authority shall forthwith inform the applicant
or the Central Authority through which the application was submitted, as the case may
be, of its reasons.

Article 28

ACentral Authority may require that the application be accompanied by a written
authorization empowering it to act on behalf of the applicant, or to designate a
representative so to act.

Article 29

This Convention shall not preclude any person, institution or body who claims that
there has been abreach of custody or access rights within the meaning of Article 3 or 21
from applying directly to thejudicia or administrative authorities of a Contracting State,
whether or not under the provisions of this Convention.

Article 30

Any application submitted to the Central Authorities or directly to the judicial or
administrative authorities of a Contracting State in accordance with the terms of this
Convention, together with documents and any other information appended thereto or
provided by a Central Authority, shall be admissible in the courts or administrative
authorities of the Contracting States.

Article 31

Inrelation to a State which in matters of custody of children has two or more systems
of law applicable in different territorial units—
a. any referenceto habitual residencein that State shall be construed asreferring
to habitual residence in aterritorial unit of that State;
b. any reference to the law of the State of habitual residence shall be construed
as referring to the law of the territorial unit in that State where the child
habitually resides.

Article 32

In relation to a State which in matters of custody of children hastwo or more systems
of law applicableto different categories of persons, any referenceto thelaw of that State
shall be construed as referring to the legal system specified by the law of that State.
Article 33

AState within which different territorial units havetheir own rules of law in respect of

custody of children shall not be bound to apply this Convention where a State with a
unified system of law would not be bound to do so.
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Article 34

This Convention shall take priority in matters within its scope over the Convention of
5 October 1961 concerning the powers of authorities and the law applicable in respect
of the protection of minors, as between Parties to both Conventions. Otherwise the
present Convention shall not restrict the application of an international instrument in
force between the State of origin and the State addressed or other law of the State
addressed for the purposes of obtaining the return of a child who has been wrongfully
removed or retained or of organizing access rights.

Article 35

This Convention shall apply as between Contracting Statesonly to wrongful removals
or retentions occurring after its entry into force in those States.

Where a declaration has been made under Article 39 or 40, the reference in the
preceding paragraph to a Contracting State shall be taken to refer to the territorial unit
or units in relation to which this Convention applies.

Article 36

Nothing in this Convention shall prevent two or more Contracting State, in order to
limit the restrictions to which the return of the child may be subject, from agreeing
among themselves to derogate from any provision of this Convention which may imply
such arestriction.

CHAPTER VI—FINAL CLAUSES
Article 37

The Convention shall be open for signature by the States which were Members of the
Hague Conference on Private International Law at the time of its Fourteenth Session.

It shall be ratified, accepted or approved and the instruments of ratification,
acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the
Kingdom of the Netherlands.

Article 38

Any other State may accede to the Convention. The instrument of accession shall be
deposited with the Ministry of Foreign Affairs of the Kingdom of the Netherlands.

The Convention shall enter into force for a State acceding to it on the first day of the
third calendar month after the deposit of its instrument of accession.

The accession will have effect only as regards the relations between the acceding
State and such Contracting States as will have declared their acceptance of the
accession. Such adeclaration will aso have to be made by any Member State ratifying,
accepting or approving the Convention after an accession. Such declaration shall be
deposited at the Ministry of Foreign Affairs of the Kingdom of the Netherlands; this
Ministry shall forward, through diplomatic channels, a certified copy to each of the
Contracting States.

The Convention will enter into force as between the acceding State and the State that
has declared its acceptance of the accession on thefirst day of the third calendar month
after the deposit of the declaration of acceptance.

Article 39

Any State may, at the time of signature, ratification, acceptance, approval or
accession, declare that the Convention shall extend to al the territories for the
international relations of which it is responsible, or to one or more of them. Such a
declaration shall take effect at the time the Convention enters into force for that State.

Such declaration, as well as any subseguent extension, shall be notified to the
Ministry of Foreign Affairs of the Kingdom of the Netherlands.
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Article 40

If a Contracting State has two or more territoria units in which different systems of
law are applicable in relation to matters dealt with in this Convention, it may at the time
of signature, ratification, acceptance, approval or accession declare that this Convention
shall extend to all itsterritorial unitsor only to one or more of them and may modify this
declaration by submitting another declaration at any time.

Any such declaration shall be notified to the Ministry of Foreign Affairs of the
Kingdom of the Netherlands and shall state expressly the territorial units to which the
Convention applies.

Article 41

Where a Contracting State has a system of government under which executive,
judicial and legislative powers are distributed between central and other authorities
within that State, its signature or ratification, acceptance or approval of, or accession to
this Convention, or its making of any declaration in terms of Article 40 shall carry no
implication as to the internal distribution of powers within that State.

Article 42

Any State may, not later than the time of ratification, acceptance, approva or
accession, or at the time of making a declaration in terms of Article 39 or 40, make one
or both of the reservations provided for in Article 24 and Article 26, third paragraph. No
other reservations shall be permitted.

Any State may at any time withdraw areservation it has made. The withdrawal shall
be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands. The
reservation shall ceaseto have effect on thefirst day of thethird calendar month after the
notification referred to in the preceding paragraph.

Article 43

The Convention shall enter into force on thefirst day of the third calendar month after
the deposit of the third instrument of ratification, acceptance, approva or accession
referred to in Articles 37 and 38.

Thereafter the Convention shall enter into force—

1. for each State ratifying, accepting, approving or acceding to it subsequently,
on the first day of the third calendar month after the deposit of its instrument
of ratification, acceptance, approval or accession;

2. for any territory or territorial unit to which the Convention has been extended
in conformity with Article 39 or 40, on thefirst day of thethird calendar month
after the notification referred to in that Article.

Article 44

The Convention shall remainin forcefor five yearsfrom the date of itsentry into force
in accordance with the first paragraph of Article 43 even for States which subseguently
have ratified, accepted, approved it or acceded to it.

If there has been no denunciation, it shall be renewed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom
of the Netherlands at least six months before the expiry of the five year period. It may
belimited to certain of theterritoriesor territorial unitsto which the Convention applies.

The denunciation shall have effect only asregards the State which has notified it. The
Convention shall remain in force for the other Contracting States.

Article 45

The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the
States Members of the Conference, and the States which have acceded in accordance
with Article 38, of the following—

1. the signatures and ratifications, acceptances and approvals referred to in
Article 37;
2. the accession referred to in Article 38;
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3. thedate on which the Convention entersinto force in accordance with Article
43,

4. the extensions referred to in Article 39;

5. the declarations referred to in Articles 38 and 40;

6. thereservationsreferred to in Article 24 and Article 26, third paragraph, and
the withdrawals referred to in Article 42;

7. thedenunciation referred toin Article 44. In witness whereof the undersigned,
being duly authorized thereto, have signed this Convention.

Done at The Hague, on the 25th day of October, 1980, in the English and French
languages, both texts being equally authentic, in a single copy which shall be deposited
in the archives of the Government of the Kingdom of the Netherlands, and of which a
certified copy shall be sent, through diplomatic channels, to each of the States Members
of the Hague Conference on Private International Law at the date of its Fourteenth
Session.
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SCHEDULE 3
TEXT OF THE UN PROTOCOL TO PREVENT TRAFFICKING IN PERSONS

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, Supplementing the United Nations Convention Against
Transnational Organized Crime, G.A. res. 55/25, annex I1, 55 U.N. GAOR Supp.
(No. 49) at 60, U.N. Doc. A/45/49 (Val. 1) (2001).

Preamble
The Sates Parties to this Protocol,
Declaring that effective action to prevent and combat trafficking in persons,
especially women and children, requires a comprehensive international approach
in the countries of origin, transit and destination that includes measures to prevent
such trafficking, to punish the traffickers and to protect the victims of such
trafficking, including by protecting their internationally recognized human rights,
Taking into account the fact that, despite the existence of avariety of international
instruments containing rules and practical measures to combat the exploitation of
persons, especialy women and children, there is no universal instrument that
addresses all aspects of trafficking in persons,
Concerned that, in the absence of such an instrument, persons who are vulnerable
to trafficking will not be sufficiently protected,
Recalling General Assembly resolution 53/111 of 9 December 1998, in which the
Assembly decided to establish an open-ended intergovernmental ad hoc committee
for the purpose of elaborating a comprehensive international convention against
transnational organized crime and of discussing the elaboration of, inter alia, an
international instrument addressing trafficking in women and children,
Convinced that supplementing the United Nations Convention against
Transnational Organized Crimewith aninternational instrument for the prevention,
suppression and punishment of trafficking in persons, especially women and
children, will be useful in preventing and combating that crime,
Have agreed as follows:

I. General provisions
Article 1

Relation with the United Nations Convention against Transnational Organized Crime

1. This Protocol supplements the United Nations Convention against
Transnational Organized Crime. It shall be interpreted together with the
Convention.

2. The provisions of the Convention shall apply, mutatis mutandis, to this
Protocol unless otherwise provided herein.

3. The offences established in accordance with article 5 of this Protocol shall be
regarded as offences established in accordance with the Convention.

Article 2

Statement of purpose the purposes of this Protocol are:
(a) To prevent and combat trafficking in persons, paying particular attention to
women and children;
(b) To protect and assist the victims of such trafficking, with full respect for their
human rights; and
(c) To promote cooperation among States Parties in order to meet those
objectives.
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Use of terms For the purposes of this Protocol:

(@

(b)

(©

(d)
Article 4

“Trafficking in persons” shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of thethreat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the abuse of power
or of a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of aperson having control over another person,
for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to slavery, servitude or
the removal of organs;

The consent of avictim of trafficking in persons to the intended exploitation
set forth in subparagraph (a) of thisarticle shall be irrelevant where any of the
means set forth in subparagraph (a) have been used;

The recruitment, transportation, transfer, harbouring or receipt of a child for
the purpose of exploitation shall be considered ‘“trafficking in persons’ even
if this does not involve any of the means set forth in subparagraph (a) of this
article;

“Child” shall mean any person under eighteen years of age.

Scope of application

This Protocol shall apply, except as otherwise stated herein, to the prevention,
investigation and prosecution of the offences established in accordance with article 5 of
this Protocol, where those offences are transnational in nature and involve an organized
criminal group, as well as to the protection of victims of such offences.

Article5

Criminalization

1

Each State Party shall adopt such legislative and other measures as may be

necessary to establish as criminal offences the conduct set forth in article 3 of

this Protocol, when committed intentionally.

Each State Party shall also adopt such legislative and other measures as may

be necessary to establish as criminal offences:

(@) Subject tothe basic concepts of itslegal system, attempting to commit an
offence established in accordance with paragraph 1 of this article;

(b) Participating as an accomplice in an offence established in accordance
with paragraph 1 of this article; and

(c) Organizing or directing other persons to commit an offence established
in accordance with paragraph 1 of this article.

[1. Protection of victims of trafficking in persons

Article 6

Assistance to and protection of victims of trafficking in persons

1

In appropriate cases and to the extent possible under its domestic law, each

State Party shall protect the privacy and identity of victims of trafficking in

persons, including, inter alia, by making legal proceedings relating to such

trafficking confidential.

Each State Party shall ensure that its domestic legal or administrative system

contains measures that provide to victims of trafficking in persons, in

appropriate cases.

(@) Information on relevant court and administrative proceedings;

(b) Assistance to enable their views and concerns to be presented and
considered at appropriate stages of crimina proceedings against
offenders, in a manner not prejudicia to the rights of the defence.
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Each State Party shall consider implementing measures to provide for the

physical, psychological and socia recovery of victims of trafficking in

persons, including, in appropriate cases, in cooperation with non-governmen-

tal organizations, other relevant organizations and other elements of civil

society, and, in particular, the provision of:

(@) Appropriate housing;

(b) Counselling and information, in particular asregardstheir legal rights, in
alanguage that the victims of trafficking in persons can understand;

(c) Medical, psychological and material assistance; and

(d) Employment, educational and training opportunities.

Each State Party shall take into account, in applying the provisions of this

article, the age, gender and special needs of victims of trafficking in persons,

in particular the special needs of children, including appropriate housing,

education and care.

Each State Party shall endeavour to provide for the physical safety of victims

of trafficking in persons while they are within its territory.

Each State Party shall ensure that its domestic legal system contains measures

that offer victims of trafficking in persons the possibility of obtaining

compensation for damage suffered.

Satus of victims of trafficking in persons in receiving Sates

1

Article 8

In addition to taking measures pursuant to article 6 of this Protocol, each State
Party shall consider adopting legislative or other appropriate measures that
permit victims of trafficking in persons to remain in its territory, temporarily
or permanently, in appropriate cases.

In implementing the provision contained in paragraph 1 of this article, each
State Party shall give appropriate consideration to humanitarian and
compassionate factors.

Repatriation of victims of trafficking in persons

1

The State Party of which avictim of trafficking in persons is a national or in
which the person had the right of permanent residence at the time of entry into
the territory of the receiving State Party shall facilitate and accept, with due
regard for the safety of that person, the return of that person without undue or
unreasonable delay.

When a State Party returns avictim of trafficking in personsto a State Party of
which that person is anational or in which he or she had, at the time of entry
into the territory of the receiving State Party, the right of permanent residence,
such return shall be with due regard for the safety of that person and for the
status of any legal proceedings related to the fact that the person isavictim of
trafficking and shall preferably be voluntary.

At therequest of areceiving State Party, arequested State Party shall, without
undue or unreasonable delay, verify whether a person who is a victim of
trafficking in personsisits national or had the right of permanent residence in
its territory at the time of entry into the territory of the receiving State Party.
In order to facilitate the return of a victim of trafficking in persons who is
without proper documentation, the State Party of which that person is a
national or in which he or she had the right of permanent residence at thetime
of entry into the territory of thereceiving State Party shall agreetoissue, at the
request of the receiving State Party, such travel documents or other
authorization as may be necessary to enablethe person to travel to and re-enter
its territory.

This article shall be without prejudice to any right afforded to victims of
trafficking in persons by any domestic law of the receiving State Party.

This article shall be without prejudice to any applicable bilateral or
multilateral agreement or arrangement that governs, in whole or in part, the
return of victims of trafficking in persons.
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[11. Prevention, cooperation and other measures

Article 9

Prevention of trafficking in persons

1

States Parties shall establish comprehensive policies, programmes and other

Mmeasures:

(@) To prevent and combat trafficking in persons; and

(b) To protect victims of trafficking in persons, especially women and
children, from revictimization.

States Parties shall endeavour to undertake measures such as research,

information and mass media campaigns and socia and economic initiativesto

prevent and combat trafficking in persons.

Palicies, programmes and other measures established in accordance with this

article shall, as appropriate, include cooperation with non-governmental

organi zations, other relevant organizations and other elements of civil society.

States Parties shall take or strengthen measures, including through bilateral or

multilateral cooperation, to alleviate the factors that make persons, especially

women and children, vulnerable to trafficking, such as poverty, underdevel-

opment and lack of equal opportunity.

States Parties shall adopt or strengthen legislative or other measures, such as

educational, social or cultural measures, including through bilateral and

multilateral cooperation, to discourage the demand that fosters all forms of

exploitation of persons, especially women and children, that leads to

trafficking.

Article 10

Information exchange and training

1

Law enforcement, immigration or other relevant authorities of States Parties
shall, as appropriate, cooperate with one another by exchanging information,
in accordance with their domestic law, to enable them to determine:

(@) Whether individuals crossing or attempting to cross an international
border with travel documents belonging to other persons or without
travel documents are perpetrators or victims of trafficking in persons;

(b) Thetypes of travel document that individuals have used or attempted to
use to cross an international border for the purpose of trafficking in
persons; and

() The means and methods used by organized crimina groups for the
purpose of trafficking in persons, including the recruitment and
transportation of victims, routes and links between and among individu-
als and groups engaged in such trafficking, and possible measures for
detecting them.

States Parties shall provide or strengthen training for law enforcement,
immigration and other relevant officials in the prevention of trafficking in
persons. The training should focus on methods used in preventing such
trafficking, prosecuting the traffickers and protecting the rights of the victims,
including protecting the victims from the traffickers. The training should also
take into account the need to consider human rights and child- and
gender-sensitive issues and it should encourage cooperation with non-
governmental organizations, other relevant organizations and other elements
of civil society.

A State Party that receives information shall comply with any request by the

State Party that transmitted the information that places restrictions on its use.
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Article 11

Border measures

1

Without prejudice to international commitments in relation to the free

movement of people, States Parties shall strengthen, to the extent possible,

such border controls as may be necessary to prevent and detect trafficking in
persons.

Each State Party shall adopt legislative or other appropriate measures to

prevent, to the extent possible, means of transport operated by commercial

carriers from being used in the commission of offences established in
accordance with article 5 of this Protocol.

Where appropriate, and without prejudice to applicable international conven-

tions, such measures shall include establishing the obligation of commercia

carriers, including any transportation company or the owner or operator of any
means of transport, to ascertain that all passengers are in possession of the
travel documents required for entry into the receiving State.

Each State Party shall take the necessary measures, in accordance with its

domestic law, to provide for sanctions in cases of violation of the obligation

set forth in paragraph 3 of this article.

Each State Party shall consider taking measures that permit, in accordance

with its domestic law, the denial of entry or revocation of visas of persons

implicated in the commission of offences established in accordance with this

Protocol.

Without prejudiceto article 27 of the Convention, States Parties shall consider

strengthening cooperation among border control agencies by, inter alia,

establishing and maintaining direct channels of communication. Article 12

Security and control of documents Each State Party shall take such measures

as may be necessary, within available means:

(@) To ensure that travel or identity documents issued by it are of such
quality that they cannot easily be misused and cannot readily be falsified
or unlawfully altered, replicated or issued; and

(b) Toensuretheintegrity and security of travel or identity documentsissued
by or on behalf of the State Party and to prevent their unlawful creation,
issuance and use.

Article 13

Legitimacy and validity of documents

At the request of another State Party, a State Party shall, in accordance with its
domestic law, verify within a reasonable time the legitimacy and validity of travel or
identity documentsissued or purported to have been issued in its name and suspected of
being used for trafficking in persons.

IV. Final provisions

Article 14

Saving clause

1

Nothing in this Protocol shall affect the rights, obligations and responsibilities
of States and individuals under international law, including international
humanitarian law and international human rights law and, in particular, where
applicable, the 1951 Convention and the 1967 Protocol relating to the Status
of Refugees and the principle of non-refoulement as contained therein.

The measures set forth in this Protocol shall be interpreted and applied in a
way that is not discriminatory to persons on the ground that they are victims
of trafficking in persons. The interpretation and application of those measures
shall be consistent with internationally recognized principles of non-
discrimination.
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Article 15

Settlement of disputes

2.

State Parties shall endeavour to settle disputes concerning theinterpretation or
application of this Protocol through negotiation.

Any dispute between two or more States Parties concerning the interpretation
or application of this Protocol that cannot be settled through negotiation
within areasonable time shall, at the request of one of those States Parties, be
submitted to arbitration. If, six months after the date of the request for
arbitration, those States Parties are unable to agree on the organization of the
arbitration, any one of those States Parties may refer the dispute to the
International Court of Justice by request in accordance with the Statute of the
Court.

Each State Party may, at the time of signature, ratification, acceptance or
approval of or accession to this Protocol, declarethat it does not consider itself
bound by paragraph 2 of this article. The other States Parties shall not be
bound by paragraph 2 of this article with respect to any State Party that has
made such a reservation.

Any State Party that has made areservation in accordance with paragraph 3 of
this article may at any time withdraw that reservation by notification to the
Secretary-General of the United Nations.

Article 16

Sgnature, ratification, acceptance, approval and accession

1

This Protocol shall be opento all Statesfor signature from 12 to 15 December
2000 in Palermo, Italy, and thereafter at United Nations Headquartersin New
York until 12 December 2002.

This Protocol shall also be open for signature by regiona economic
integration organizations provided that at least one member State of such
organization has signed this Protocol in accordance with paragraph 1 of this
article.

This Protocol is subject to ratification, acceptance or approval. Instruments of
ratification, acceptance or approval shall be deposited with the Secretary-
Genera of the United Nations. A regional economic integration organization
may deposit its instrument of ratification, acceptance or approval if at least
one of its member States has done likewise. In that instrument of ratification,
acceptance or approval, such organization shall declare the extent of its
competence with respect to the matters governed by this Protocol. Such
organization shall also inform the depositary of any relevant modification in
the extent of its competence.

This Protocol is open for accession by any State or any regional economic
integration organization of which at least one member State is a Party to this
Protocol. Instruments of accession shall be deposited with the Secretary-
Genera of the United Nations. At the time of its accession, a regional
economic integration organization shall declare the extent of its competence
with respect to matters governed by this Protocol. Such organization shall also
inform the depositary of any relevant modification in the extent of its
competence.

Article 17

Entry into force

1

This Protocol shall enter into force on the ninetieth day after the date of
deposit of the fortieth instrument of ratification, acceptance, approval or
accession, except that it shall not enter into force before the entry into force of
the Convention. For the purpose of this paragraph, any instrument deposited
by a regional economic integration organization shall not be counted as
additional to those deposited by member States of such organization.

For each State or regional economic integration organization ratifying,
accepting, approving or acceding to this Protocol after the deposit of the
fortieth instrument of such action, this Protocol shall enter into force on the
thirtieth day after the date of deposit by such State or organization of the
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relevant instrument or on the date this Protocol enters into force pursuant to
paragraph 1 of this article, whichever is the later.

Article 18

Amendment

1

After the expiry of five yearsfrom the entry into force of this Protocol, a State
Party to the Protocol may propose an amendment and file it with the
Secretary-General of the United Nations, who shall thereupon communicate
the proposed amendment to the States Parties and to the Conference of the
Parties to the Convention for the purpose of considering and deciding on the
proposal. The States Parties to this Protocol meeting at the Conference of the
Parties shall make every effort to achieve consensus on each amendment. If all
efforts at consensus have been exhausted and no agreement has been reached,
the amendment shall, as a last resort, require for its adoption a two-thirds
majority vote of the States Parties to this Protocol present and voting at the
meeting of the Conference of the Parties.

Regional economic integration organizations, in matters within their compe-
tence, shall exercise their right to vote under this article with a number of
votes equal to the number of their member States that are Parties to this
Protocol. Such organizations shall not exercise their right to vote if their
member States exercise theirs and vice versa.

An amendment adopted in accordance with paragraph 1 of this article is
subject to ratification, acceptance or approval by States Parties.

An amendment adopted in accordance with paragraph 1 of this article shall
enter into force in respect of a State Party ninety days after the date of the
deposit with the Secretary-General of the United Nations of an instrument of
ratification, acceptance or approval of such amendment.

When an amendment enters into force, it shall be binding on those States
Parties which have expressed their consent to be bound by it. Other States
Parties shall still be bound by the provisions of this Protocol and any earlier
amendments that they have ratified, accepted or approved.

Article 19

Denunciation

1

2.

A State Party may denounce this Protocol by written notification to the
Secretary-General of the United Nations. Such denunciation shall become
effective one year after the date of receipt of the notification by the
Secretary-General.

A regional economic integration organization shall cease to be a Party to this
Protocol when all of its member States have denounced it.

Article 20

Depositary and languages

1

2.

The Secretary-Genera of the United Nations is designated depositary of this
Protocol.

The original of this Protocol, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations. IN WITNESS WHEREOF, the
undersigned plenipotentiaries, being duly authorized thereto by their respec-
tive Governments, have signed this Protocol.
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SCHEDULE 4

LEGISLATION REPEALED

No. and year Title Extent of repeal
33 of 1960 Children's Act The whole
93 of 1962 General Law Further Amendment Act Section 1
57 Of 1972 Age of Maority Act The whole
74 of 1983 Child Care Act The whole
82 of 1987 Children’s Status Act The whole
133 of 1993 Prevention of Family Violence Act Section 4
192 of 1993 Guardianship Act The whole
72 of 1996 Hague Convention on the Civil Aspects of Interna- The whole
tional Child Abduction Act
86 of 1997 Natural Fathers of Children born out of Wedlock Act | The whole

10
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MEMORANDUM ON THE OBJECTS OF THE
CHILDREN'SBILL

1. LEGAL-TECHNICAL BACKGROUND OF BILL

This Bill (the ““current Bill’") contains part of the envisaged Children’sAct. The Bill
which wasinitially submitted to Parliament (*‘ the consolidated Bill"") dealt with the full
spectrum of protection of children in both national and provincial spheresand wasto be
dealt with in terms of section 76 of the Constitution (functional area of concurrent
national and provincial legislative competence). It was|ater found to bea** mixed’ Bill,
including elementsto be handled in terms of both section 75 (functional area of national
legislative competence) and section 76 of the Constitution. Due to its mixed character,
the Deputy Speaker of the National Assembly requested the Executive to split the
consolidated Bill, which has now been done. The provisions of the consolidated Bill
which will apply to the provincial government have been removed and, consequently,
the current Bill only contains matters which have to be dealt with in terms of section 75
of the Constitution. The numbering of the consolidated Bill has, however, been retained,
hence the gaps in the current Bill, indicated by “*****"  As soon as the current Bill is
enacted, an amendment Bill containing the matters which apply to the provincia
government only (*‘the amendment Bill”’) will be introduced. The amendment Bill will
have to be dealt with in terms of section 76 of the Constitution. The amendment Bill will
complete the current Bill by inserting the provisions which deal with welfare services.

2. GENERAL BACKGROUND AND OVERVIEW

The lives of children are affected by various pieces of legisation and international
conventions. Apart from section 28 of the Constitution, which deals with the rights of
children specifically, some of the statutes pertaining to children currently on the statute
book are the following:

« Ageof Mgority Act, 1972 (Act No. 57 of 1972)

«  Child Care Act 1960 (Act No. 74 of 1983)

«  Children’s Status Act, 1987 (Act No. 82 of 1987)

«  Guardianship Act, 1993 (Act No. 192 of 1993)
Hague Convention on the Civil Aspects of International Child Abduction Act,
1996 (Act No. 72 of 1996)

Over the past few years, it has become clear that existing legislation is not in keeping
with the realities of current social problems and no longer protects children adequately.
In addition thereto, the Republic of South Africa has acceded to various international
conventions, such asthe UN Protocol on the Rights of the Child and the African Charter
on Children’s Rights, the principles of which have to be incorporated into local
legislation.

During 1997 the Minister for Social Development requested the South African Law
Reform Commission to investigate the Child Care Act, 1983, and to make recommen-
dations to the Minister for the reform of this particular branch of the law. After an
extensive process of research and consultation, the Law Reform Commission finalised
its report and proposed a draft Children’s Bill in January 2003.

The Department of Social Development then took the process further through close
liagison with the national Departments of Justice and Constitutional Development,
Education, Health, Labour, the South African Police Service, the provinces, national
non-governmental organisations and service providers as well as the Office on the
Rights of the Child in the Presidency. Consultative workshops were also held with the
Portfolio Committee on Social Development.

3. OBJECTS

The main objects of the proposed Children’s Bill are:
(a) Tomake provision for the structure, the services and the means for promoting
and monitoring the sound physical, intellectual, emotional and social
development of children;
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to strengthen and devel op community structures which can assist in providing
care and protection for children;

to protect children from maltreatment, abuse, neglect, degradation, discrimi-
nation, exploitation and any other physical or moral harm or hazards,

to provide care and protection for children who are in need thereof;

to give effect to the Republic's obligations concerning the well-being of
childrenintermsof theinternational instruments binding on the Republic; and
in general, to promote the protection, devel opment and well-being of children.

Significant new proposals to address lacunas in the present situation include specific
provision for the participation of children in matters affecting them, an extension of the
rights of unmarried fathers, provision for aHigh Court procedure to allow persons other
than parents to gain rights with regard to children, the need to formally recognise and
providefor child-headed househol ds and the protection of children. The Bill proposesto
lower the age of majority and provides for parental responsibilities and rights
agreements. Provision is made for parenting plans in certain instances. A chapter to
formally regulate surrogate motherhood is also introduced to give effect to an earlier
parliamentary investigation into this issue.

The Bill has 15 chapters, which can be summarised as follows:

Chapter 1 deals with the interpretation, objects, application and implementa-
tion of the Bill.

The general principles underlying the Bill and the best interest of the child
standard is set out in Chapter 2. Chapter 2 also provides for children’s rights
and deals with the issues such as the paramountry of the best interests of the
child, child participation, harmful social, cultural and religious practices,
access to children’s courts and the age of majority.

Chapter 3 deals with all matters pertaining to parental responsibilities and
rights, parental responsibilities and rights agreements and the assignment of
parental responsibilities and rights by order of court. This chapter aso
provides for the rights of fathers, presumption of paternity, parenting plans
and the rights of children conceived by artificial fertilisation.

The functioning, powers and jurisdiction of children’s courts, the conduct of
proceedings before the children’s court and presiding officers and other court
officials form the subject matter of Chapter 4 of the Bill.

Chapters 7, 9 and 10, respectively, deal with the protection of children, more
specifically the National Child Protection Register, the identification of
children in need of care and protection and contribution orders.

Chapters 15 and 16, respectively provide for adoption and inter-country
adoption and Chapter 16 also gives effect to the Hague Convention on
Inter-country Adoption.

Chapter 17 gives effect to the Hague Convention on the Civil Aspects of
International Child Abduction, while Chapter 18 similarly gives effect to the
UN Protocol to Prevent Trafficking in Persons.

Chapter 19 introduces new legislation into the South African legal system by
formally providing for surrogate motherhood.

Chapter 20 provides for the enforcement of the Bill through powers of
inspection and the creation of offences.

Chapters 21 and 22 of the Bill deal with general administrative issues and
other miscellaneous matters such as regul ations, del egations and assignments,
agency agreements and transitional matters.
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4. AMENDMENT BILL

The amendment Bill referred to in paragraph 1 will add to welfare service delivery
and further protection of families and children. The amendment Bill will insert the
following chapters in the envisaged Act:

«  Chapter 8 makes provision for prevention and early intervention as a first
layer of services provided to children and families in need of assistance.

«  Chapters5, 6, 11, 13 and 14 respectively, deal with partial care, the definition
of early childhood development and early childhood development services,
children in aternative care, child and youth care centres and shelters and
drop-in centres.

«  Chapter 12 deals with foster care and care by family members.

5. EFFECT ON THE PROVINCESAND LOCAL GOVERNMENT

The envisaged Act will rationalise legislation pertaining to children in South Africa.
As such, it negates the need for each province to promulgate its own legislation on
children’sissues. It should therefore streamline provincial governance. The current Bill
will have no direct implications on local government.

6. CONSULTATION

Apart from the broad consultation process followed by the South African Law
Reform Commission during its review of the Child Care Act, 1983, the Department of
Social Development also distributed the draft Children’s Bill to the provinces, national
departments, non-governmental organisations and other service providers for comment.
The explanatory summary of the Bill was also published for genera comment in the
Gazette on 13 August 2003.

7. FINANCIAL IMPLICATIONS FOR STATE

The Department of Social Development isin the process of considering the financial
implications of the envisaged Children's Act. The Department has done an initial
scoping exercise of the envisaged Act and identified the costing elements which may
haveinter-governmental fiscal and budgetary implications, which may include, amongst
others:

- Fisca risks: provisions that create implicit or explicit obligations on
government;

« administrative costs: additional processes, personnel, management practices
and procedures, information and reporting etc;

- institutional arrangements. new committees, units, associations etc;

« transfer of functions currently performed by provinces to the national
government; and
delegation or assignment of functions to provinces and municipalities.

8. PARLIAMENTARY PROCEDURE
The Department of Social Development and the State Law Advisers are of the view

that this Bill must be dealt with by Parliament in accordance with the procedure
established by section 75 of the Constitution.



