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To: 
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3rd Floor 
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021 403 3662
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Subject: 
Children’s Bill 

We strongly support retaining the age of consent to be “12 and of sufficient capacity” in regards to Consent to Medical Treatment (Section 129), HIV testing (Section 130), Disclosing HIV status (Section 133), and Access to Contraception (Section 134) in the CHILDREN’S BILL (B70B-2003).

Children currently face many obstacles in accessing health care and medical services.  These challenges are growing as fewer children have consistent adults caring for them and available to play the desired parental roles. The duty upon us, as adults, to assist these children in getting the care, support and treatment that they require, has grown. Likewise our obligation has deepened and requires flexibility in the law, in policies and in regulations that enable each child to be viewed as an individual and for the health services to consider each child individually. 

Arguments for retaining the age of 12 years and capacity requirement:

1. Flexibility

· The provision in the Children’s Bill as it is currently formulated is a very flexible approach which will require an individual assessment of the understanding of each child before he or she consents to medical treatment

· This is a better approach than the position in our current law, which uses the arbitrary standard of the child reaching the age of 14 years. Under this law, children have the capacity to consent from the day they turn 14 years old, regardless of their individual social, emotional and cognitive stage of development.
2. Children’s Rights

The approach in the draft of the Children’s Bill as submitted to the NCOP, for the provisions considered in this submission, are in line with the provisions in the Convention on the Rights of the Child where the principle of the best interests of the child is put forward and is upheld in the South African Constitution.  

· Children have the right to the best possible protective and preventative health care, as well as access to treatment and therapeutic care as necessary, and the lower age of consent (12 years) will make health care more accessible to all children. 

· The Children’s Bill also meets the right of children to have their opinions considered with due weight, according to their age and capacity, in any decision that affects them.  Allowing children to participate in health decisions is very empowering nevertheless the Bill has a built in protective mechanism that it is only children with understanding that have capacity to consent. The purpose of the section on consent to medical treatment should be to balance child participation and empowerment with the protection of children so that they do not make decisions about their health without assistance when they are too immature. It is argued that the current formulation of the Bill meets these objectives with its combination of an age and understanding requirement, and that this formulation should be retained.

3.  Consistency in the Law

· A similar inquiry into understanding is required is in the assessment of the culpability of children charged with a criminal offence. In terms of our criminal law a child may only be held responsible for criminal conduct if it can be established that they had criminal capacity. Criminal capacity is linked both to a child’s age (at 14 years, they are regarded as having criminal capacity) and to their appreciation of criminal conduct. Determining the criminal capacity of children aged 7 – 14 years requires an assessment of the mental abilities of the child, based on the child’s appreciation of wrongfulness and ability to act in accordance with that appreciation, taking into account the age, knowledge, experience and judgement of the child in the circumstances facing the child at the time.  Courts have been able to successfully make this assessment on a regular basis.

· Parliament in the Choice of Termination of Pregnancy Act made a conscious choice to allow girl children to terminate pregnancies without parental consent as it was felt that this was in the best interests of their health. The drafters of the Act however then inserted a number of protective provisions to ensure that girl children would be supported during the decision-making process. It is recommended that the drafters of the Children’s Bill take a similar approach.

We recommend that the Bill include a statement that health practitioners should consider several criteria to indicate whether a child has the capacity to give informed consent and make decisions in these health matters.

These criteria should include consideration of their physical, emotional and cognitive capacity, which may not follow their chronological age. 

Also important are the levels of support within the family and community, and among friends and peers and educators.  Children without support are more vulnerable and every effort should be made to help them find support.  Currently our approaches further violate these children’s rights by denying them one right (health and medical care) as a result of having another right violated (family and parental care). The greater issue of the lack of a social protection framework that puts children in a vulnerable position without adult caregivers must be addressed; the onus of solving the problem should not be placed on children.   

Thank you for your consideration.
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