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7 November 2005

Per Fax:

Arico Kotze

Committee Secretary: Select Committee on Social Services

PO Box 15

Cape Town 8000

fax: (021) 403 2808

Dear Chairperson

Clauses 129 and 134 of the Children’s Bill

The AIDS Law Project (ALP) is a research-based human rights organization at the Centre for Applied Legal Studies at the University of the Witwatersrand.  We take up cases of AIDS discrimination and access to treatment, draft and provide input on policy that affect people living with HIV/AIDS as well as conduct research on HIV-related matters.  

It has come to our attention that two provisions in the Children’s Bill relating to the age of consent to medical treatment (s.129), and the age of consent to contraception (s.134) will be discussed at the NCOP in the week of 7th November.   We would like to defend the current formulation of the Bill
 that reads:

Consent to medical treatment and surgical operations

129.  (1)
  Subject to section 5(2) of the Choice on Termination of Pregnancy Act, 1996 (Act No. 92 of 1996), a child may be subjected to medical treatment or a surgical operation only if consent for such treatment or operation has been given in terms of either subsection (2), (3), (4), (5), (6) or (7).

(2) A child may consent to his or her own medical treatment or to the medical treatment of his or her child if―

(a) the child is over the age of 12 years;  and

(b) the child is of sufficient maturity and has the mental capacity to understand the benefits, risks, social and other implications of the treatment.

Access to contraceptives


134.
(1)
No person may refuse―

(a)
to sell condoms to a child over the age of 12 years;  or

(b)
to provide a child over the age of 12 years with condoms on request where such condoms are provided or distributed free of charge.



(2)
Contraceptives other than condoms may be provided to a child on request by the child and without the consent of the parent or care-giver of the child provided―

(a)
the child is at least 12 years of age;

(b)
proper medical advice is given to the child;  and

(c)
a medical examination is carried out on the child to determine whether there are any medical reasons why a specific contraceptive should not be provided to the child.

It has been recommended by the Department of Social Development and the Children’s Bill Steering Committee on 11th of October that the minimum age of consent to medical treatment be amended from 12 to 14 years, and that the minimum age for access to contraceptives be changed from 12  to 14 or alternatively 16 years.  We strongly oppose such a recommendation on the following grounds:

International commitment on children’s agency in decision-making

A number of charters, legislation and best practice materials have affirmed the fact that children should have the power to make decisions, or give input on decisions, that directly affect their lives, that these decisions should be respected and that children are “not simply a passive, powerless target group to be aided”.
  The Convention of the Rights of the Child, which South Africa ratified in 1995, affirms the principle that children should be involved in decision-making processes and be empowered to make decisions about their lives:

Article 12

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.
This was echoed in the “Children’s Charter of South Africa”:

Article Three

All children have the right to express their own opinions and the right to be heard in all matters that affect his / her rights and protection and welfare.

South Africa’s “Patient’s Rights Charter” sets out the duties and rights of patients and health care workers in line with South Africa’s Constitution.  The formulation of “every citizen” and “everyone” clearly denotes all users of the health system in South Africa and includes children.  The following two provisions are applicable to this submission:

Participation in decision-making

Every citizen has the right to participate in the development of health policies and everyone has the right to participate in decision-making on matters affecting one’s health.

Informed consent

Everyone has the right to be given full and accurate information about the nature of one’s illnesses, diagnostic procedures, the proposed treatment and the costs involved, for one to make a decision that affects anyone of these elements. 

Indeed, according to s.8 (1) of the National Health Act
 “A user [of the health care system] has the right to participate in any decision affecting his or her personal health and treatment”. This section should be read to include children.

It is submitted that an increase in the age of consent will go against the spirit and purpose of the documents and legislation discussed above, and may contribute to the undervaluing of children’s decision-making abilities.  It will also compound existing barriers to children accessing their rights to health care as provided for by s.27(1)(a)
 and s.28(1)(c)
 of the Constitution.

HIV/AIDS

The devastation of the South African AIDS epidemic has permeated every aspect of life, including family structures, medical treatment and protocols, and structures of care, and has challenged traditional views held on children and youth.  The “Nelson Mandela/HSRC Household Survey of HIV/AIDS” found that 5.6% of children between 2-14 years of age were HIV positive, while 13% of the same age cohort had lost a mother, a father or both.
  It is clear that a significant number of children in South Africa have HIV/AIDS and that many have to make a life under increasingly challenging circumstances that often includes a diminishing presence of parental care and guidance.  

The Reproductive Health Research Unit of Wits University conducted one of the largest national surveys amongst children and youth in South Africa and interviewed more than 11 904 young people.  Its findings provide an important insight into the lives of young people. The study found that:

· 8% of sexually experienced youth reported having sex at 14 years or younger.  Youth in rural informal areas were significantly more likely to report that they had sex at an early age in comparison to youth living in formal urban areas.

· 49% of sexually experienced women reported ever having been pregnant;

· 66% of the women who reported having been pregnant, said that they did not want to be;

· Of women who reported having sex in the last 12 months before the interview, 57% reported using a method of pregnancy prevention.  In this group of women:

· 58% reported using injectable contraceptives;

· 34% reported using males condoms; and

· 13% reported using oral contraceptives.

· Only 54% of youth reported that they felt that they could go to their parents/guardians with questions about sex.

From the above surveys, it is clear that children are having sex at a young age, that there are a high number of unwanted pregnancies and that many young people may not be comfortable to raise issues about sex with their parents. 

In light of the above, it is vital that children as young as 12 years are able to approach health care workers and discuss and request medical treatment and contraceptives, without necessarily involving their parents/ guardians.  This approach will encourage children to take ownership and responsibility for their life decisions.  While consultation with parents/guardians about medical and contraceptive decisions may be positive and constructive and should be encouraged, it should not be made a requirement in law.

It should be noted that s.130 of the Children’s Bill provides for children of 12 years and older to consent to an HIV-test on their own provided they are able to understand the risks and benefits associated with the test. Children under the age of 12 should have the “sufficient maturity to understand the benefits, risks and social implications of such a test”, in which case they may also consent to an HIV test without the assistance of their parents. (s.130 (1)(a)(ii) of the Bill).  With the recommendation that the age of consent to medical treatment be increased to 14, it potentially gives rise to a situation where a 12-year old may undergo an HIV-test and if she tests positive, she will not be in a position to manage her condition with anti-retroviral therapy (ARVs) or other medication unless she is assisted by her parents.  

This situation may force a child to disclose medical information about herself to third parties if she wants to access ARVs, and contradicts the provisions of s.133 of the Bill that provide for the “Confidentiality and Information on HIV/AIDS status of children”.  It is foreseeable that such an incongruity in law would serve as a barrier for 12 and 13 year olds to access ARVs and other medical treatment to manage HIV/AIDS and the opportunistic infections associated with it, may negate the benefits of HIV-testing and may even discourage it.  In our view, the current formulation of s.129(2)(b) allows health care workers to assess the “mental capacity” of a child of any age that presents at a health care facility seeking medical treatment.  This provision, in our view, will protect vulnerable children and will allow health care workers to ensure that only those children who are capable of consenting without the assistance of a parent, do so.

 The survey above also underlines the need for children of 12 years and older to be able to access contraceptives in order to prevent unwanted pregnancies.  This provision should be read in the light that the current formulation of s.134 ensures that a proper medical examination is done before contraception is provided to the child to prevent harm to the child. Section 134 (2)(b)) provides for “proper medical advice” to be given to the child and that a “medical examination is carried out on the child to determine whether there are any medical reasons why a specific contraceptive should not be provided to the child” (s.134 (2)(c)).

In addition, it should also be noted that South Africa is a country with some of the highest levels of sexual violence in the world, and there has been an increase in the number of children who have been involved in physical and sexual abuse, including child prostitution
.  The AIDS Law Project has dealt with a variety of complaints from community-based and non-governmental organizations on issues that impede their provision of quality medical and psycho-social services to rape survivors.  The Greater Nelspruit Rape Intervention Project (GRIP) and the Thohoyando Victim Empower Unit are two such CBOs that work in the rural areas of Mpumalanga and Limpopo and provide assistance to rape survivors.  They have reported difficulties in assisting children who have been victims of sexual assault when no parents/guardians are available to provide consent to medical treatment for the child.  

In particular it is vital to offer post-exposure prophylaxis (PEP) to the rape survivor as soon as possible after the incidence of rape or sexual assault in order to reduce the risk of HIV infection from the rape.  In ensuring that the age of consent to medical treatment is 12 years, it will remove the potential additional administrative and legal obstacles (created by the recommendation to increase the age to 14) that will confront children between the ages of 12 and 14 to quick access to PEP.   In a comprehensive package of care, the “morning-after pill” and antibiotics should also be offered to the rape survivor to prevent pregnancy and other sexually transmitted infections.  The “morning after pill” is classified as a contraceptive and would, according to the recommendation made to increase the age of access to contraceptives in s.134, only be available to 14 (or 16) years olds and older without the consent of their parents. For the same reasons advanced above, these barriers should be removed for the prompt and comprehensive assistance to survivors of rape and sexual assault between the ages of 12 and 14 (or 16).

The above arguments should be seen in the context where the phenomenon of child-headed households is relatively wide spread, and that certain children may not have parents or guardians to provide consent for medical treatment or contraceptives.  The recommendation of increasing the age of consent will increase the vulnerability of children between 12 and 14 (or 16) who have no parents or guardians.  This contradicts the commitment South Africa made under the “UNGASS Declaration of Commitment”.  In particular in relation to “Children and orphans made vulnerable by HIV/AIDS”, South Africa committed itself to

65.) By 2003, develop and by 2005 implement national policies and strategies to build and strengthen governmental, family and community capacities to provide a supportive environment for orphans and girls and boys infected and affected by HIV/AIDS, including by providing appropriate counselling and psychosocial support, ensuring their enrolment in school and access to shelter, good nutrition and health and social services on an equal basis with other children; and protect orphans and vulnerable children from all forms of abuse, violence, exploitation, discrimination, trafficking and loss of inheritance

66.) Ensure non-discrimination and full and equal enjoyment of all human rights through the promotion of an active and visible policy of de-stigmatization of children orphaned and made vulnerable by HIV/AIDS.

It is clear that orphaned children should be encouraged and supported in making positive health choices, and increasing the age of consent would oppose such a commitment.

In concluding this section, it is necessary to refer to the best practice guidelines that UNICEF has drawn up to assist parliamentarians in effectively countering the devastation of AIDS epidemic on children.  In their publication What Parliamentarians can do about HIV/AIDS: Action for Children and Young People,
 UNICEF calls on parliamentarians to

· Push for strong health and social services: Health and social services must provide universal, non-discriminatory access to voluntary, confidential counseling and HIV testing; control of sexually transmitted infections; youth-friendly and gender-sensitive sexual, reproductive health and family planning services, condoms; blood screening; drug and alcohol rehabilitation; and needle-exchange.  Every effort must be made to expand access to antiretroviral treatment for all who need it, including pregnant woman living with HIV.

· Counter adult prejudices against allowing young people to have access to information, services or preventative methods for reproductive and sexual health, to voluntary and confidential counseling and testing, and to drug and alcohol prevention

It is submitted that increasing the age of consent of children to medical treatment and to contraception will impact negatively on the access of children to ARVs, as well as to family planning and taking responsibility for positive sexual health.

Harmonisation of other laws

The recommended increase of the age of consent contradicts other pieces of legislation that affirms children’s autonomy and decision-making abilities.  The Choice of Termination of Pregnancy Act
 allows children of any age to apply for a legal termination of pregnancy.  No age limitation is imposed, and while it is recommended that a pregnant minor should be advised by healthcare workers to consult with her parents, the termination of pregnancy is not dependant on such a consultation or the consent of her parents.

In addition, the Children’s Bill itself supports the agency and decision-making of children.  Section 233 of the Bill
 relates to “Consent to adoption” and is a case in point.  It provides that a child may only be adopted if consent to the adoption is given by, inter alia:

s.233 (1)(c) the child, if the child is – 

(i) 10 years of age or older; or

(ii) under the age of 10 years, but is of an age, maturity and stage of development to understand the implications of being adopted and the consent given.
If the recommendations are accepted that the age of consent for medical treatment and contraception is increased, it will give rise to an untenable situation where a 10-year old may decide whether he should be adopted or not, an 11-year whether she wants to have a termination of pregnancy, but a 13-year old may not consent to treatment or contraception without assistance.  Effectively, a 12-year old girl may consent to terminate a pregnancy, but may not freely access contraceptives that could have prevented the pregnancy in the first place.

In the light of the arguments advanced in this submission, we submit that that the original recommendations of the Law Commission on s.129 and s.134 of the Children’s Bill are preserved.  We propose that the age of consent to medical treatment in s.129, and the age of consent to contraception in s.134 be retained at age 12.

We would appreciate it if you would make this submission available to all the members of your committee.

Yours sincerely

Marlise Richter

On behalf of the AIDS Law Project

E-mail: richterm@law.wits.ac.za
Tel: (011) 717-8633

CC:

Department of Health
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