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Introduction
This submission aims to make recommendations to improve the protection and care given to foreign children in South Africa. It is important to recognise that migrant children are vulnerable, both as children and as migrants. The Children’s Bill must recognise specific vulnerabilities of certain categories of foreign children in need of care and assistance, such as unaccompanied foreign minors and separated refugee children.  

The Immigration Act 13 of 2002, and the Refugee’s Act 130 of 1998, do not adequately protect the rights of foreign children. The Children’s Bill should thus be a leading document to ensure the implementation of the constitutional and international obligations with regards to foreign children.

International Legal Obligations
South Africa has ratified the United Nations Convention on the Rights of the Child (UNCRC) and is consequently bound by its resulting international legal obligations.  Article Two of the UNCRC prohibits a State from allowing discrimination against a child on the basis of that child’s nationality or ethnic or social origins.  The Committee on the Rights of the Child has pointed out that foreign children are vulnerable to exploitation.
  In addition, General Comment No 5 to the UNCRC requires that States actively identify individual children and groups of children whose rights may not be recognized or realized unless the State takes special measures.    

Consequently, the Children’s Bill must ensure that foreign children are not discriminated against because of their nationality.  
South African Legal Obligations

Section 39 of the South African Constitution states that international law must be used as a tool in interpreting the Bill of Rights.  The international legal obligations stated above, therefore, must be considered when legislating children’s rights under the Constitution.  

In addition, the Constitutional Court has determined in multiple cases that foreigners constitute a minority worthy of constitutional protection because they lack any political power,
  and that it is the Court’s job to protect such minorities.
  Where permanent residents have been denied social assistance benefits such as child support grants, the Court has found that the exclusion of children because of their foreign status is neither reasonable nor justifiable.
  Judge Ncgobo has stated specifically that Section 28 demands that the best interest of a child be given paramount importance in any matter concerning a child.
  

Every child in South Africa is a beneficiary to the rights contained in section 28 of the Constitution. Furthermore, everyone in the Republic has the right to equal protection and benefit of the law. The Constitutional Court has on various occasions held firmly that one of the most important objects of the Constitution was to protect the most vulnerable groups in our country. 
The Practical Reality

Despite South Africa’s legal obligation to provide equal protection and rights to foreign children, they currently suffer discrimination on a daily basis within the child protection system. Many magistrates, social workers and other officials and members of the public do not believe that foreign children should be given equal protection. Such discrimination - by a range of officials from different government departments - has been proven by the case of Centre for Child Law and Another vs. Minister of Home Affairs and Others (TPD)
. 

The need for the Children’s Bill to state expressly that foreign children are entitled to equal protection and care within the child protection system is clear.  

There is therefore a need for the Children’s Bill to state expressly that foreign children are entitled to equal protection and care within the child protection system 

Recommendation

To ensure that this new legislation will be interpreted by all concerned to apply to foreign children, it is imperative that:

The definition of child in the Bill should be amended to read:

“child” means any person under the age of 18, irrespective of nationality. 
The following definition should be inserted:

“unaccompanied foreign child” means a child where no person can be found who by law or custom has primary responsibility for that child. (a child who is separated from both parents and is not being cared for by an adult who, by law or custom, is responsible to do so)
An additional sub-clause is added to the General Principles

6. (6) A child who is a refugee or seeking refugee status and a child who is an illegal foreign child, whether accompanied by an adult or not, has access to the services provided for in this Act.
Chapter 9: Child in need of care and protection

Convergence with the Refugees Act

The Refugees Act 130 of 1998 makes provision in Section 32 for the referral of unaccompanied refugee children to the Children’s Court through the Child Care Act 74 of 1983. It is important that the Children’s Bill mirrors this referral by ordering the Child Commissioners to assist with an application for asylum.  Section 32 of the Refugee Act reads as follows:

32. (1) Any child who appears to qualify for refugee status in terms of section 3, and who is found under circumstances which clearly indicated that he or she is a child in need of care as contemplated in the Child Care Act, 1983 (Act No. 74 of 1983), must forthwith be brought before the Children’s Court for the district in which he or she was found.

(2) The Children’s Court may order that a child contemplated in subsection (1) be assisted in applying for asylum in terms of this Act.

It is clear that the drafters of the Refugees Act did not have in mind a period of investigation before the child is brought before a Children’s Court. The Children’s Bill as it stands, seems not to have clear linkages to and synergy with the Refugees Act and especially with regards to section 150(2) and the section 155(2) investigations.
Furthermore, in Centre for Child Law and another v Minister of Home Affairs and 8 others (Case No. 22866 TPD). The Pretoria High Court ordered that foreign unaccompanied children must be dealt with in terms of the Child Care Act.  Accordingly they must be brought before a Children’s Court when found under circumstances which render them in need of care. 

In summary the judgment provides for the following:

1. All unaccompanied foreign children found in need of care should be dealt with in accordance with the provisions of the Child Care Act. This includes asylum seeker and refugee children and children illegally in South Africa and means that these children must be brought before a Children’s Court for an inquiry into their personal circumstances to be conducted when they are found in need of care.

2. If it appears at a Children’s Court inquiry that a child has a refugee claim, that child should be assisted to submit an asylum claim in terms of section 32 of the Refugees Act.

3. The government of South Africa is directly responsible to provide the socio-economic and education needs of unaccompanied foreign children presently in South Africa. This includes the needs of asylum seeker and refugee children.

4. Unaccompanied foreign children must be provided with legal representation at State expense. 

5. There is a legal duty on the various Government departments to together formulate a detailed policy providing for the way in which unaccompanied foreign children should be dealt with in South Africa.

As the leading judgement on the rights of foreign children in South Africa it is recommended that the legal principles elucidated by this judgement should be incorporated into the Children’s Bill.

The Children’s Court must play a crucial role in ensuring access to justice for foreign children. This includes:
1. Determining the child’s legal status

2. Tracing the child’s parents
3. Protecting the child’s right to be re-united with his or her parents or family if the child was separated from his or her parents or family
Section 150

It is crucial that unaccompanied refugee and foreign children be recognised as children in need of care and protection, who are entitled to be dealt with in terms of Children’s Court proceedings.

To ensure that this happens at all relevant times, we recommend that the following subsection be added to section 150 (1) of the Bill, which is the section that defines who are children in need of care and protection.

“(j) is an unaccompanied foreign child” 

Matters arising with the removal of unaccompanied foreign children

Section 152(2)(a) and Section 152(3)(a) indicate that the social worker or police official must inform the parent, guardian or care-giver of the child of the removal of the child, if the person can readily be traced (our emphasis). No direction is given in the Bill on the meaning of this provision.  In the case of unaccompanied foreign children, there are at least two possible scenarios: (1) the parent, guardian or care-giver of an unaccompanied foreign child might have abandoned the child within the Republic or (2) the parent, guardian or care-giver of the child, if s/he exists, might be outside of the Republic.  In the latter scenario and to obtain information about an unaccompanied foreign child’s parents it might be necessary for the court to enlist the services of International Children Services to trace members of the child’s family.  Depending on the success of International Children Services in carrying out this task, a parent, care-giver or guardian might or might not be readily traceable as stated in the Bill.  It would be useful for the Bill or its regulations to clarify what is meant by readily traceable, keeping in mind the purpose of the removal, which is to ensure the safety of the child.  In any case, the parent, guardian or care-giver must be informed of developments, even if it is not within the stated 24 hours.  

Tracing and reunification

As suggested by a number of international organisations that work with separated and unaccompanied children
, family tracing must be carried out at the earliest possible time.  Further, even if immediate reunification is not possible, tracing should be carried out on behalf of every unaccompanied foreign child with a view of at least restoring contact with close or extended family members, or with previous primary care-givers.  

Keeping in mind the best interests of an unaccompanied foreign child, it would seem that before any further action is taken by the children’s court, it would be necessary for the Department to attempt reunification of the child with the parent or guardian, before making the child available for adoption, as outlined in section 57(1)(b)(iv)above.  In fact, UNHCR’s policy on unaccompanied minors states that family reunification should be pursued as much as possible, as long as it is in the best interests of the child
.  
Return to country of origin

It is imperative that the Children’s Bill set out basic criteria in order to guide the Court when it determines whether it is in the best interests of a child to be returned to their country of origin. The UN Committee on the Rights of the Child has recently issued a General Comment on the Treatment of Unaccompanied and Separated Children outside their country of origin. The General Comment states:

“Such a determination shall inter alia take into account the:

· Safety, security and conditions, including socio-economic conditions awaiting the child upon return;

· Availability of care arrangements;

· Views of the child expressed in exercise of his or her right to participation and of caretakers; and

· Child’s level of integration in the host country and the duration of absence from the home country.

In the absence of the availability of care provided by parents, return to the country of origin should [normally] not take place without advance arrangement of care and custodial responsibilities upon return in the country of origin.”

Although there has been some argument that such provisions would be best placed within the realm of the Immigration Act, the recent Immigration Amendment Act and its Regulations have remained silent on the treatment of foreign children.  Given the silence of the existing legislation on the treatment of foreign children, we recommend that the Bill should not only address but also incorporate these critical issues.
If reunification with the parents or family is not possible or not in the best interests of the child the children’s court inquiry can establish whether there is an appropriate child care or other facility in the child’s country of origin to where he or she should be returned to. It should thus oversee the repatriation process to ensure that it is sensitive towards the rights and needs of the returnee child.

Should the child have no family members in South Africa or in his country of origin and if there is no appropriate child care or other facility in the child’s country of origin the child should remain in social development’s care at all times. The court should be able to refer the case to the Department of Home Affairs for an exemption application in terms of the Immigration Act, especially in cases where the child’s application for refugee status has been finally rejected. 
� See Concluding Observations of the Human Rights Committee, Gabon, U.N. Doc. CCPR/CO/70/GAB (2000) at paragraph 18.


� Larbi-Odam v MEC for Education, 1996 (12) BCLR 1612 (B). This position was further endorsed by Khosa and Others v Minister of Social Development and Others/Mahlaule and Another v Minister of Social Development and Others. 2004 (6) BCLR 569 (CC)


� Larbi-Odam, see Mokgoro J at paragraph 19.  


� Mahlaule and Another v Minister of Social Development and Others. 2004 (6) BCLR 569 (CC). See the court at paragraph 136.  


� Mahlaule, see Mokgoro J at paragraph 17


� Case no. 22866/04. Date delivered: 13/9/2004 (Unreported)





� These include organisations such as the International Committee of the Red Cross (ICRC), International Rescue Committee (IRC), Save the Children, the United Nations Children’s Fund (UNICEF), the United Nations High Commissioner for Refugees (UNHCR), and World Vision International (WVI).  For further information, see International Committee of the Red Cross (2004), Inter-agency Guiding Principles on Unaccompanied and Separated Children, (ICRC: Geneva, Switzerland), pp. 35-6.


� UNHCR (1994), Refugee Children: Guidelines on Protection and Care, (UNHCR: Geneva), pp.130-132.
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