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Problem Statement

The Children’s Bill passed by the National Assembly in June 2005 was celebrated and welcomed, as many of the Children’s Bill Working Group’s recommendations were incorporated. It however, still presents some concerns regarding the implications of some of its sections, one of which is s150(2) – an amendment that was made by the Portfolio Committee on Social Development.

Although Section 150 (2) was formulated to protect certain categories of children i.e.

· victims of child labour

· unaccompanied foreign children

· child victims of trafficking

· street children

· children in child-headed households,

the consequences of implementation should be determined as it could have far reaching effects on our child protection systems.  

Child Welfare South Africa member organisations presently employ 696 social workers, nationally.  Statistical data obtained for 2004 indicated that 1 154 323 children received services in developmental preventative programmes and statutory intervention. Adding to this, additional data
 reflects that these social workers are responsible for assisting 226 970 children on a monthly basis, with a statutory intervention, a ratio of one social worker to 326 children a month
.  Considering that these children are in need of assistance due to abuse, neglect, abandonment, being orphaned as well as numerous other family and social difficulties, the concern would be the ability to provide quality care.  Section 150 (2) proposed additional services and report writing to be submitted to the court.  The question needs to be asked that without an increase in human and financial resources how will the welfare sector as well as court system cope?

Background to this section

During the deliberations in the Portfolio Committee, various Working Group members advocated for the inclusion and highlighting of the needs of these specific groups of children and to ensure that they receive special attention.  This call arose due to the fact that the provisions included in the SALRC Bill for ensuring special protection for children in especially difficult circumstances had been removed and was no longer in the Bill. Chapter 16 of the SALRC Bill had identified groups of children in need of special attention and obliged the Department to draft inter-departmental strategies to address the needs of each group. These strategies were to form part of the National Policy Framework.  As the National Policy Framework was not included in the Bill and Chapter 16 had been removed, there was a gap in provisioning for these vulnerable children. 

In what appears to be an effort not to exclude these vulnerable groups they have now been included into a sub-section of Section 150(2), which deals specifically with children in need of care of protection.  This was further inline with a call to provide for child headed households in Section 150 by Child Welfare South Africa, however the call was to include this group under what is now Section 150 (1).

Concerns with this approach

A problem becomes apparent when section 150(2) is read together with Section 155 (2), the section that deals with the manner in which the Children’s Court should assist children in these specific groups.  This section prescribes that social workers will conduct an investigation, compile a report and submit the report to the Children’s Court.  Two possible scenarios then come into play:

1. The social worker that conducted the investigation may find that the children’s circumstances warrant a Children’s Court Enquiry.

2. The social worker may not find the child in need of care and protection and will rather outline a plan of action for assisting the child without court intervention in her report to the court. 

In scenario 1, the social worker along with the children and their caregivers will appear before the court for a full hearing, through which it will be decided if the child is a child in need of care and a placement decision or monitoring/care plan is made.

In scenario 2, the social worker will compile a report and submit it to the court for review.  The social worker, child and caregivers will not need to appear before the court.

In principle all seems well, as children who may not have received the necessary intervention and assistance in the past will be drawn into the child protection system.  

Concern 1

Human and Financial Resources 
With the growing escalation of orphans and vulnerable children due to HIV/AIDS, Section 150 (2) becomes worrisome.  Child Welfare South Africa member organisations have recorded a startling increase in monthly caseloads over the past years.  In 2003, 5690 orphans were assisted and it increased to 13 158 in 2004
.  In 2003, 2604 HIV/AIDS affected children were assisted and this increased to 5888 in 2004. These figures reflect a 50% increase in children needing assistance within a one-year period.  The number of social workers has however not increased and we are facing a huge crisis in the NGO sector not being able to retain social workers.  Advocacy and lobbying groups such as NACOSS of which Child Welfare South Africa is an active member, have made strong submissions within this regard to the national Minister for Social Development and Provincial MEC’s.  Section 150 (2), would again increase caseloads for social workers and further dilute the quality of service provision. Additional support system e.g. psychological counselling also need to be put in place if an optimal service is to provided.

Concern 2

Capacity and Purpose of Children’s Court

Human resource problems are not only limited to the social service delivery system but to the justice system as well.  Children’s Courts are already overwhelmed and struggling to cope with the influx of cases.  

The sole purpose of our Children’s Court is the protection of the most vulnerable children, children who have been physically abused, sexually abused, neglected, exploited, abandoned and orphaned.  Child Welfare South Africa, unpublished statistics for 2004 reflect that member organisations on a monthly basis deal with many children in accordance with the Child Care Act:

· 5511 physically abused children

· 8211 sexually abused children

· 16095 neglected children

· 12034 abandoned children

· 1362 children involved in commercial sexual exploitation.

With courts becoming overwhelmed with reviewing social worker reports and the additional categories of children time allocated to dealing with these vulnerable children is lessoned.  Delays in intervention for these children resulting from a lack of capacity could lead to them being victims of secondary abuse in a dysfunctional child protection system.

Concern 3

Paper Process

This process could be perceived as a purely “paper process”.  Overburdened systems and social workers become responsible for compiling reports, moving them further away from more meaningful interventions needed in order to make a difference in the life of a vulnerable child.  It would appear that this process becomes more of a statistical exercise in that we will be able to reflect more accurately the number of children needing assistance in each category.  The issue of quantity versus quality is raised. The question to ask is what will happen to all the reports written and submitted to the courts that do not require statutory interventions?  Will these serve a purpose?  Who will process and attend to them? Who will determine and monitor that the children are safe and being cared for? 

Concern 4

Court vs Care

Children highlighted in these categories are marginalized and experience socio-economic difficulties.  These issues need to be addressed and appropriate programmes put in place to provide support and care.  These socio-economic factors cannot be addressed through court cases and social work reports but rather through community based programmes, which focus on care and support. 

Concern 5

Alternate Care Options

The continued use of the Children’s Court as a mechanism to aid vulnerable children can become counterproductive as social workers are forced to direct their time and efforts into court procedures and report writing.  This allows for less time for direct service provision to needy children.  Many difficulties experienced within families can be resolved outside of the court, likewise for street children and children living in child headed households.  Social workers need to be able to focus their energies on finding the best solutions for children without becoming overwhelmed with court processes.

Concern 6

Department of Social Development

The Department of Social Development has prescribed in accordance with the financing policy to NGO to shift the focus of the services they provide towards a developmental approach.  Child Welfare South Africa member organisations in addition to statutory services now provide a range of community development programmes.  Statistical data
 obtained in 2003 highlights the number of children reached through prevention and early intervention:

· 91 Preventative Programmes benefiting 522 499 children.

· Child Protection

· Children’s Rights

· HIV/AIDS

· Life Skills Training

· Youth Empowerment

· 95 Early Intervention Programmes benefiting 387 120 children.

· Parenting skills

· Family preservation

· Teenage pregnancy

· HIV/AIDS support to infected adults and affected children etc.

These programmes have proved beneficial to children but concerns are present.  The ability 

of organisations to offer developmental services will be hindered if the majority of children they come into contact with, who are experiencing problems due to socio-economic factors have to become statutory child protection cases, either in the form of court cases or the submission of reports. The focus becomes casework and not preventative services which has a broader impact on children.

Recommendations

Human and Financial Resources
For this section to be effectively realised, more human and financial resources must be deployed.  Government will have to commit these resources to the NGO sector or take responsibility for the implementation of this section. If this is not done then the current crisis situation will worsen. Social workers are leaving the profession due to inadequate salaries, too high caseloads, overwhelming stress, and this can only be adversely affected if they are to be held accountable to the Children’s Court to report on every street child, child-headed household etc. that they come into contact with and try to assist.

Provincially supported programmes

In Section 76 of the Bill, Chapter 8, deals with Child Protection.  Where reference was previously made in Section 104 to the national policy framework, in which strategies for these vulnerable groups would have been included, it should rather be emphasized that there is a need to develop and financially support programmes and strategies at a Provincial level to aid these vulnerable children.  This will ensure that these children’s special needs are still further recognized and highlighted.

Submission of Reports to Department of Social Development

If social workers are to submit reports as proposed by the section then we should ensure that the sector is resourced appropriately and that this report on the lives of vulnerable children.  In doing this changes to Section 155 (4) (a) are proposed.  At present a social worker after completing an investigation who does not find that the child needs to be brought before the Children’s Court must complete a report indicating the reasons for the finding and submit the report to the Children’s Court for review.

Concerns about the capacity of the court to review these reports and the concern that these reports will just become a paper work process are prevalent.   The Children’s Court is not a monitoring body.

It is therefore suggested that if social workers are to compile such reports these should be submitted to the Provincial Department of Social Development and not the court.  The Provincial Departments of social development are monitoring bodies and should take responsibility for the care and protection of children.  Government to aid in this role could mandate national NGOs.  The Provincial Department could then review the reports and develop databases to ensure monitoring and tracking of children within the system.  This will prove more useful as a monitoring mechanism.  It will also aid social workers in that they can access the register to determine if a report or care plan has previously been submitted for a particular child, resulting in less duplication and more partnerships and collaboration.

Section 150 (1)

This section highlights under what circumstances a child can be found to be in need of care and protection.  It is felt that this section could be expanded to include experiences or living circumstances specific to children identified in Section 150 (2).  For example, a child living in a child headed household, may not be orphaned, or without visible means of support, but rather be caring for a dying parent.  This section should account for children in these circumstances and allow for statutory interventions when necessary.

Conclusion

It is felt that Section 150 (2) needs to be seriously reviewed in light of the present capacity of our social service delivery system.  This does not mean that these special categories of children, especially child headed households should be ignored but that resources, procedures and processes should be put in place to support them without the need for court intervention.  
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� Unpublished Child Welfare South Africa Statistical Data 2004





� Of the 696 social workers employed by Child Welfare South Africa’s member organisations at least 10% are in management positions and will not manage a caseload.
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� Report: Child Welfare Services, Child Welfare South Africa, 2004











