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On 29 October, the Minister of Social Development published the draft Children’s Amendment Bill for comment. Submissions are due by 29 November 2018. We are concerned that the draft amendments do not allow the Children’s Courts to hear all guardianship applications. Access to guardianship applications at magistrate court level will improve access to court’s for family members looking after orphaned and abandoned children. We are also concerned about the amendments with respect to the protection of children’s privacy in court proceedings. 
This position paper explains our concerns. If you agree, please include these concerns in your own organisation’s submission. The more submissions the Department receives, the more likely they may change the amendment.

1) Guardianship and jurisdiction – sections 45 (and 24)

The original intention of amending section 45 was to allow children’s courts to give orders for guardianship. This is made clear in para 4.4.2.2. of the Child Care and Protection Policy (pg 88) which states ‘Guardianship applications may be launched in the children’s court or High Court’. Therefore the gazetted version of the Amendment Bill conflicts with the Policy. During the consultations the idea that children’s courts should have capacity to grant guardianship applications was agreed upon by the majority of participants, and it is therefore surprising that in the August and gazetted versions of the Amendment Bill, this clause changed. The motivation for the change is not known. 
Submissions

Section 45 (1) – Matters Children’s Court may adjudicate
The draft amendment reads: 
“(bA) guardianship of an orphaned or abandoned child as contemplated in section (24)
We propose that this be changed to either one of two formulations, which are motivated below:
“(bA) guardianship”
Another possible formulation is:
“(bA) guardianship where the application is brought by the child’s biological father or other relative of the child”.
Section 24 – Assignment of guardianship by order of court
We propose that section 24 be amended by the inclusion of the Children’s Court as an option in subsection 24(1). 
	[bookmark: _Hlk530229347]Clause 
	Proposal
	Motivation

	Section 45 - Matters children’s courts may adjudicate
	Delete subsection (bA) and replace with either one of two formulations:
Proposal A:
“(bA) guardianship”

Proposal B:
Another possible formulation is:
“(bA) guardianship where the application is brought by the child’s biological father or other relative of the child”

 
	The proposed amendment to s 45 is not supported. It is in conflict with the Care and Protection Policy Para 4.4.2.2. (pg 88). The problems with the clause include the fact that the new definition of orphan requires that both parents are dead. As many grandmothers or aunts care for children where the father of the child is still alive, these applications will not be able to be dealt with through the children’s court, thereby obliterating the actual benefits that the amendment of this clause was meant to achieve.
The first of our two proposed wordings best aligns with the Policy position which simply states that ‘Guardianship applications may be launched in the children’s court or High Court’.
The second proposal is made as a compromise. If DSD for some reason wishes to amend the Policy and limit those who may bring such applications, then it can be limited to unmarried fathers and other relatives of the child. 

	Clause 
	Proposal
	Motivation

	Section 24 – Assignment of guardianship by court order
	‘(1) Any person having an interest in the care, well-being and development of a child may apply to the High Court or the Children’s Court for an order granting guardianship of the child to the applicant.’
	The Children’s Court is well versed in family law and child care matters, and is an expert on adoption – which has more wide ranging implications than guardianship applications. Making guardianship applications accessible at the Children’s Court will increase access to justice for the majority of people and enable caregivers to administer and protect the pensions inherited by the children in their care.  Many of these pensions go unclaimed due to there being no-one representing the child’s interests. Reserving guardianship for the High Court exclusively would only be in the interests of the more wealthy who have the necessary income to use High Court processes.



Supporting arguments
The original intention of amending section 45 was to allow easier access to guardianship, particularly for relatives caring for children. We are therefore disappointed to see that the amendment to enable the Children’s Court to have jurisdiction in relation to guardianship is limited to orphaned and abandoned children only.  The section should provide for all matters in relation to guardianship.  There should be a holistic approach to parental responsibilities and rights and the splitting of the jurisdiction is creating problems on the ground and has no real rationale. Furthermore, this limitation (to abandoned or orphaned children) is particularly problematic when read together with the new definition of orphan as included in this Bill. If that clause survives, then ‘orphan’ is a child whose biological or adoptive parents are dead (both of them). 
Therefore, consider the following difficult situation:
A mother dies leaving her two children in the care of her own mother, the children’s maternal grandmother. The grandmother must apply for guardianship so that she can wind up the mother’s estate/ or support the child to obtain the mother’s pension. The father is not deceased, but is not actively involved in caring for the children and/or his whereabouts are unknown. The child is therefore not an orphan in terms of the definition in the amendment bill. That means the grandmother must apply to the High Court for guardianship, a more onerous and costly process. 
[bookmark: _Hlk530223624]As this is a more common scenario than the scenario of both parents being deceased, the amendment to section 45 will be of very limited assistance to grandmothers. We therefore urge DSD to make this amendment broader. If the reason for the limited nature of the amendment is because of the risk that persons wishing to get around adoption processes may use this clause, another way to limit it is to ensure that only persons related to the child can use this process. So while we would prefer that the clause simply read as follows:
“(bA) guardianship”
Another possible formulation is
“(bA) guardianship where the application is brought by the child’s biological father or another relative of the child”.
The other category of persons that would be assisted by this clause, besides grandmothers, are those unmarried fathers who do not automatically qualify for parental responsibilities and rights. 
Consider the following scenario
A and B were in a brief relationship. They were not living together and A did not tell B about the baby. Therefore B, the father, only found out about the child when the child is 2 years old. He wants to have a relationship with the child, but he does not qualify in terms of section 21. Under the current law he can approach the children’s court for contact and aspects of care, but for guardianship he would have approach the High Court. 
The proposed amendment will block this unmarried father from easy access to the children’s court to obtain guardianship. It is unreasonable to require them to approach the High Court. However, either of the alternative formulations that we propose would not bar the unmarried father from making such an application. The current wording in section 45 would do so.

(2) Privacy issues   - section 6A & 74
Introduction
We are extremely concerned to see that section 74 is deleted in its entirety and that the new clause in section 6A does not provide for the protection of privacy of children in children’s court proceedings.  We assume that this is simply an oversight. There are two routes to solving this problem, and DSD must take one of these, because to leave the Bill as it is will leave the identity of children in the children’s court unprotected.
Submission
Proposal A: Do not delete the current section 74 
Proposal B: Section 74 may be deleted if the current section 6A is deleted and replaced with the following wording:
(1) No person may, without the permission of a court, in any manner publish any information, including any image, or picture which reveals or may reveal the name or identity of a child who is or was a party or a witness in the proceedings of any court or who is or was subject to an order of any court: Provided that a person may waive, in writing, the protection of his or her privacy as contemplated in this section upon reaching the age of 18 years.”. 
(2)Notwithstanding subsection (1) a designated social worker 
conducting an investigation for the purposes of finding that a child may be in need of care and protection or that such child may be made available for adoption  publish information for identification of the child including images or pictures of the child in the prescribed manner, for the purpose of tracing the child’s parent(s) or family.”.










	Clause 
	Proposal
	Motivation

	New section 6A
	Proposal A: Do not delete section 74
and
Delete proposed s6A. 
OR 
Delete section 74 
and
Delete 6A in its entirety and replace it with the version that appeared in the July 2018 version of the Children’s Amendment Bill (at clause 4, inserting a new section in its place), as follows:

(1) No person may, without the permission of a court, in any manner publish any information, including any image, or picture which reveals or may reveal the name or identity of a child who is or was a party or a witness in the proceedings of any court or who is or was subject to an order of any court: Provided that a person may waive, in writing, the protection of his or her privacy as contemplated in this section upon reaching the age of 18 years.”. 
(2) Notwithstanding subsection (1) a designated social worker 
conducting an investigation for the purposes of finding that a child may be in need of care and protection or that such child may be made available for adoption  publish information for identification of the child including images or pictures of the child in the prescribed manner, for the purpose of tracing the child’s parent(s) or family.”.
	NB! The current Bill has removed the protection of privacy for children in children’s court proceedings.
The July version of the Bill also removed section 74, but section 6C in that Bill covered the protection of all children, appearing in all courts.
This current version of the Bill does not so, thus leaving children in children’s courts unprotected. 
The simplest way to solve this is to delete 6A
AND
Not delete s74

Alternatively, if DSD wants to try to protect the rights of all children appearing in all courts, then the wording of the July version of the Bill, clause 6C must be used.



Supporting arguments
Section 74 of the Act protects children who are involved in children’s court proceedings, and it is essential that the protection be retained.  However, the initial versions of the Children’s Amendment Bill aimed to increase this protection by making it apply to all courts, High Court, equality court etc – eg  if a child is involved in a Hague Convention abduction, then there is currently no protection of the privacy of such children. 
In the July and August versions of the Bill, certain additional clauses suddenly appeared, which had never been consulted on before – inserting new sections 6A (Children’s Privacy) and 6B (Children and the media). In previous submissions, the Centre for Child Law argued against these insertions on several bases: (i) they were too broad; (ii) they provided a lower protection than other existing laws such as the Criminal Procedure Act and the Maintenance Act; and (iii) they went into to the terrain of the Films and Publications Act which is itself currently being amended. Our recommendations were that the inserted sections 6A and 6B should be deleted, and the inserted section 6C should be retained.
We are pleased to see that the inserted section 6A and 6B have been deleted.
[bookmark: _Hlk530514717][bookmark: _GoBack]However, we note that a new 6A has been inserted which simply says that children’s privacy must be protected by a plethora of other laws. This is trite. Obviously, all those laws need to be respected, the Children’s Act does not need to say this.  Furthermore, this list is incomplete, as it has omitted the Divorce Act and the Maintenance Act, which also provides important provisions on the protection of children’s identity in court proceedings. We strongly urge that the current s 6A be deleted. 
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